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Foreword

Thereis agrowing avareness
internationaly that sustainable economic
and socia development is built on open
and flexible economies. Wdll designed
and implemented micro-economic
reforms can contribute to this goal.
Public-sector reform can facilitate the
more effective provison of government
services and socia assigtance. Trade
reform can help sectors compete
internationally without the need to be
supported by the rest of the community.
Laws that facilitate appropriate |abour
market flexibility promote employment
and the gpplication of human capitd to its
highest yidding uses. Likewise, the
appropriate regulation of financial markets
can enhance their performancein
allocating scarce capital resources. Tax
reform can reduce the coststo the
community of railsng government revenue,

Integra to these reforms are changes to
the broader regulatory environment that
harness the benefits of more flexible
markets and remove unwarranted barriers
to entry for new businesses. The nature of
reform has differed among economies.
But issues faced and approaches applied
have enough common eements for
experiences in reform to be shared. This
PECC document is atangible contribution
to that process. In particular, it providesa
framework within which further progress
can be made towards competitiont driven
policies within APEC.

An important festure of the document is
the distinction that is made between core
principles that promote competition and
auxiliary measures that are necessary if
the core principles are to be upheld.
Accordingly, the framework outlined in
the document is flexible enough to
accommodate the unique circumstances
of economiesin the region while dso
being specific enough to provide traction
to simulate further debate.

While more open economies and flexible
markets increase the rewards to the
community of wel-designed regulatory
policies, they also increase the costs of
poorly-designed interventions. In this
context, PECC appropriately addresses
the importance of the competition
dimension to dl policy making, and the
godsof transparency and accountability
in the adminigtration of competition
principles.

Arthur Andersen Corporate Financeis
pleased to be able to play apart in
ensuring access by awide audience to this
publication. We commend it to dl who
recognize the key role of wdl-functioning
markets in promoting socid and economic
progress.

Alex Duncan

Head of Corporate Finance, New
Zedand

Arthur Andersen
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Preface and Acknowledgements

It isfitting that this publication isbeng
launched at PECC’ s Trade Policy Forum
(TPF) meeting in Auckland 3-4 June
1999 in New Zedand's Year of APEC.
One of APEC' s unifying themesis
cooperation to strengthen the functioning
of markets, including financid markets;
and a gpecific deliverable is aframework
of non-binding competition and regulatory
principles for endorsement by APEC
Leaders.

PECC'sinterest in ‘ competition policy’
goes back to its TPF mesting in Puerto
Vadlarta, Mexico, in 1993 when we
dtarted to explore how this policy area
fitted with APEC' s broad economic and
socia ambitions. The Competition
Principles Project flowed from our early
debates in this very complex areaand
from our resolution in May 1997 to
proceed down the principles path asthe
one that had the greatest potential to add
vaue and guide an APEC-wide
approach.

We present our Compstition Principles as
anecessary response to the demands of
APEC' s long-term economic and socid
gods aswdll as part of a coherent
response to the Asan crisis.

The Principles are based on competition
and efficiency as the preferred means for
sugtaining overdl economic growth and
development. They emphasize the
process of growing the total supply of
goods and services and not just trade;
and the welfare of consumers aswell as
producers. They focus on the creation of
market conditions and opportunitiesfor
business; the vaue of increasing choice

for cusomers, and of more inclusive
participation in economic processes.
Increasing choice, opportunities and
participation bring greater fairnessinto
markets, as does a merit-based
competitive process. In this sense,
fairnessis aconsequence of more open
and wdl-functioning markets not a
casudty of them.

This document isthe culmination of an
extensive process of consultation and
consensus building. It has benefited from
the investment made by PECC member
economies over many yearsin building
research, business and officia networks
which can be drawn upon in cooperative
endeavours for the region’s advancement.
The Competition Principles Project has
benefited enormoudy from the many
contributions to the development of the
Principles presented in this document.
There have been numerous debatesin
various foraand thanks are due to all
those who participated in or facilitated
these debates. There has been much
enthusiasm and encouragement from
within both PECC and APEC aswdl as
from individuasin other internationa
bodies.

In addition to this generd
acknowledgement of widespread
assistance and support, specia
acknowledgement is due to the following
individuds for ther efforts and especialy
for thelr vduable ingghtsin various sages
of drafting and/or considerable assistance
in organizing/hosting specid presentations
and discussions on the Project: Mercedes
Araoz, Tony Basilio, Fred Bergsten, Jean
Luc Le-Bideau, Alan Bollard, Edward

(€8]



Chen, Paul Crampton, Stephen
Crosswell, Jesus Estanidao, Crawford
Faconer, William Fung, Monty Graham,
Arthur Grimes, Paul Irwin, Merit Janow,
Gary Hawke, Peter Lloyd, Chang FaLo,
Danny Lo, Yvonne Lucas, Nikki
Mandow, Peter Martin, Rory McLeod,
Rugayah Mohammed, Chris Noonan,
Mari Pangestu, David Parsons, Steve
Parker, Wisarn Pupphavesa, Robert
Scollay, Hank Spier, Mark Sted,
Toshiaki Takigawa, Clara Tang, Jose
Tavares, Ing-Wen Tsal, Debra Vdentine,
Peter Watson, and Rong-1 Wu. Specid
mention must aso be made of the
excellent support from the NZPECC
Board, Executive and other members of
the NZPECC network; the PECC
Secretariat; the TPFis Internationa
Advisory Group which formaly endorsed
the Principles, and the PECC Standing
Committee for its genera support and for
itsforma endorsement of this Principles
document.

This cooperative effort within PECC has
itself been an enriching experience and, as
Convener of the Project, | am indebted to
dl those involved induding Elayne
Pownd| for her mgor contribution in
processing and digtributing successive
drafts and related communications.

KerinM Vautier

Convener

Compstition Principles Project
1 June 1999
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ABAC APEC Business Advisory Council
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Introduction

Background to the PECC Competition
Principles Project

The PECC Trade Policy Forum [TPF]
has had the ‘new’ interface between
internationd trade/investment policy and
ecompetition policyi on its agenda since
1993.

PECC has been supportive of APEC's
overdl competition policy objective which
is sated as follows:

APEC economies will enhance the
competitive environment in the Asa-
Pecific Region by introducing and
maintaining effective or adequate
competition policy and/or laws and
associated enforcement policies, ensuring
the transparency of the above, and
promoting cooperation anong APEC
economies, thereby maximizing, inter
alia, the efficient operation of markets,
competition among producers and
traders, and consumer benefits.

This objective was developed as part of
the response to the Bogor Declaration of
1994 committing all APEC member
economies to the achievement of free
trade and investment within the APEC
Region by 2010/2020.

The APEC Committee on Trade and
Investment [CT1] has noted the central
role of competition policy in enhancing
economic efficiency. Nonetheless,
APEC s Individua Action Plans[IAPS]
reved alack of consensus on both the
objectives and scope of competition
policy.

This reflects different views on the role
that competition policy can play in
promoting APEC’ s overdl trade and
investment objectives and in promoting
ultimate economic wefare gods. Thisis
problematic and suggests that the building
of consensus on these aspects, and on the
underlying economics, should be the main
focus of improvement to the competition
dimension of the IAPs. Otherwise, there
is greater risk of such problems astrade
frictions, negative-sum measures and
incongstent domestic policies.

PECC has therefore been supportive of
the APEC Callective Action Plan [CAP]
requirement of member economiesto
‘congder devel oping non-binding
principles on competition policy and/or
lawsin APEC’ and suggeststhat the
present lack of consensus around the
objectives of competition policy
underlines theimportance of making
progress with respect to that CAP
requirement. Reaching consensus on
principles for guiding the devel opment of
competition-driven policy (including
competition law) in the Asa-Pecific
Region may contribute subgtantidly to a
common wnderstanding of the place of
competition law, aswdl as other policy
ingruments, within a competition- driven
policy framework.

At itsforum on trade and competition
policy in Montread (May 1997), the
PECC Trade Policy Forum formaly
resolved to advanceits thinking about
what (nonbinding) principles might guide
the development of acompetition policy
framework for PECC and APEC
economies in the short, medium and long
term. It further resolved, under the
leadership of acore TPF group, to
present a draft set of these principles for
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discussion with TPF expertsin Santiago
late 1997 (in association with PECC XI|).

At PECC XII the TPF organized an
Experts Roundtable on the topic Asa -
Pacific and Western Hemisphere
Regional Initiatives: Cooperation for
I ncreasing Competition. This included
awork- ir progress presentation on the
Compstition Principles Project [the
Project] based on athird draft report.
That presentation by the Project
Convener expressed TPF sultimateam
in terms of gaining acceptance within
APEC that a competition-based policy
framework isthe centrd framework into
which internationa discussonsand
negotiationsfit- whether we aretaking
about trade or investment, goods or
sarvices, domestic regulatory policies,
business conduct, markets for financia
savices, fisheries, agriculture,
communications or trangportation, etc. A
competition-based framework would take
us beyond the trading of concessions on
border restrictions to the core of
concerted unilateralism within APEC. The
Project was stressing the strategic
significance for APEC of therole of
competition and the importance of an
integrated, coherent and transparent
approach to the development of a
comprehensive competition framework.
Following the Santiago meeting, afourth
draft report on the Project was prepared
in an atempt to sharpen various points, to
reflect better the broad concerns of
developing economies as well as of some
developed economies; and to capture (in
anew Part I11) anumber of practical
concerns that were raised.

At the PECC Standing Committee
mesting in Seattle in April 1998, the
Project Convener was given the
opportunity to make some brief remarks

on ‘government cooperation for business
competition’. These remarks stressed the
timeliness of focusing on compeition
principles- given their relevance for so
many of the PECC Task Forces/Working
Groups, for the priority areasidentified by
PECC's Chair and for responding to the
financid crigsin Asa In other words, the
Convener suggested, thisisthe timeto be
thinking more not less about how the
basic tenets of free and better functioning
markets can be internaized within
domestic policy-making in generd. ‘I
decisonsin globdizing markets are to be
more influenced by competition values, by
a competitionculture, then competition
principles will need to guide dl of those
policies that have important impacts in
these markets.” The Convener went on to
inform the PECC Standing Committee
thet the emphass of the Competition
Principles Project was on:

. principles not rules

. a competition based policy
framework not prescriptive
policies for individua economies

. convergence of intentions not
necessarily policy conformity

The remarks concluded that in short,
consensus in the Region on competition
principkes can be seen:

. asakey dement in achieving
APECisgods, aswell as

. central to acongtructive and
coherent response to the recent
faluresinfinancid (and other)
markets

Adoption by APEC economies of aset of
competition principles would be seen asa
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counter to the risk of increasing
protectionism at thistime; and an
assurance that there will be no retrest
from APEC' s welfare-enhancing
commitments.

Inits 23 June 1998 Policy Statement to
the APEC Trade Ministers Meeting in
Maaysa, PECC outlined its
recommendations for a strong and
comprehensive regiona responseto the
Asan economic crigs. It said that ‘an
economic foundation based on
competition principles [was part of] anew
coherent gpproach in policy
development’. In building sustainable
Ada-Pecific cooperation PECC stressed
the importance, inter alia, of ‘acoherent
gpproach which accounts for the inter-
linkages of the variousissues and which
recognizes the important role of
competition principlesin providing
cohesion to the policy framework’.

Between March and August 1998, asa
further stage in consensus building,
meetings relating to the Project were held
in Chinese Taipel, Washington DC, Hong
Kong SAR and New Zedand. The TPF
Roundtable held in Kuantan on 4
September 1998 was designed to
advance further the consideration of
competition principles and particular
benefit was derived from the involvement
of APEC officids and other expertswho
werein Kuantan for APEC mestingson
regulatory and competition policies.

In concluding remerks at the end of the
TPF Roundtable, the broad goals of
APEC were highlighted as the starting
point for the Project. A key link was
drawn between the unifying role of
comptition in policy development and
APEC's ultimate socia purpose. The
competition framework was being shaped
for the long-term and inevitably there

would be issues rdaing to education for
indtitutions, business and consumers, and
to sequencing, implementation and
capecity building. Clarity of purpose,
linking competition with efficiency, was a
constant theme in the Project. While
governments have multiple objectives,
these should be pursued via the most
gopropriate policy insrumentsin the
interests of trangparency and
accountability.

In response to an invitation from the
organizers of APEC’s Competition Policy
and Deregulation Workshop in Kuantan
on 7-8 September, PECC’'s TPF made a
mgor presentation to officias on its draft
Competition Principlesand then
participated in discusson on those
Principles. Matters of emphasis put
forward at both the Roundtable and
Workshop in Kuantan were
accommodated in the sixth and find draft
(16 December 1998) which aso
benefited from written contributions and
from discusson at the
ADBI/ISEASPECC Workshop on
Managing Asia’s Financial Sector
Recovery: The Role of Competition
Policy and Cor porate Governance
held in Singapore, 9-10 November 1998.

The sixth and find draft and the non-
binding Competition Principles contained
therein were duly endorsed by the TPF
International Advisory Group in Manila in
January 1999, subject to inclusion of
matters of clarification and emphasis
arisng from various find comments and
submissions from member economies.

A PECC TPF presentation titled The
Role of Competition Principlesin
Building a Competition Framework
for Policy Development in APEC
formed part of the CTI’s Didogue on
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Compstition Policy on 5 February 1999.
Key points were as follows:

. our gpproachisseen asa
necessary part of acoherent
response to the present crisis; and
isa  necessary responsetothe
demands of APEC’slong term

gods

. [while much has been done in the
name of Competition Policy], of
primary importance, from

PECC's perspective, is
that APEC economies converge
around competition and market

srengthening objectives,
and around the competition
principles [which flow from them]

. we see the role of Competition
Principles as promoting or
defending the whole process of
competition in globalizing markets
- through creating and maintaining
those conditionsthat ~ will dlow
and encourage the competitive
process to work

. traditiond policy compartments
are breaking down; they are
becoming abarrier to policy

coherence around a
competition focus

. promoting competition is not
about increesing or maximizing
internationd trade. It isimportant
because of itsrolein simulating
markets to operate more
efficiently i in the interests of dl
consumers

. PECC's TPF Competition
Principles will meen little if the
firs-leve core principle of

comprehensivenessisignored...
[and if] discriminatory policies
ggnificantly interfere with the core
principle of competitive
neutrality, i.e. the same
principles should gpply to dl
sources of supply

second-leve principles, for
upholding the core principlesin
practice, ... [come] to the heart of
the regulatory framework for
APEC economies, as doesthe
whole area of corporate
governance

acompetition framework, built on
competition principles, can help
inform both the appropriate type
and extent of rules and regulations
that might be contemplatedin
pursuing regulatory and
governance objectives

of particular importance will be
how APEC' s Action Plans might
best reflect the Competition
Principles- that is, how can the
Pans help shape a competition-
driven policy framework for
APEC?

while aCompetition Policy
framework can hdpinform
Ecotech priorities, Ecotech itsdlf
has a criticd rolein building the
capacity to embrace a
competition framework through
different stages of
economic development

the outcome of the Competition
Principles Project reinforcesthe
[1998] APEC Leaders theme of
srengthening the foundations for



sugtaineble growth through
cooperative strategies

. the Principles endorsed within
PECC ... rely on cooperationin
policy direction

At its meeting in Canberraon 15 April
1999, the PECC Standing Committee
endorsed the Competition Principles,
acoepting their importance for guiding
policy development in individua
economies and for sustainable economic
recovery and growth in the Region. The
PECC Standing Committee accepted the
compatibility of the Principles with the
APEC modality of consensus building and
concerted unilaterdism.

PECC presented its Competition
Principles to the APEC Competition
Policy and Deregulation Workshop in
Christchurch on 30 April 1999 and
summarized the key influencesthat hed
shaped the Principles package and the
key conclusions drawn from the Project.

Responseto the Asian Crisis

This background to the Project shows
that it was conceived well before the
Adan financid and economic criss. The
authors saw the achievement of APEC's
long-term vision as dependent upon the
building by APEC of asound and
coherent policy framework based on
agreed comptition principles for
gpplication in individuad member
economies. Some might see this approach
as somewhat abstract and long term given
the adverse economic transformation that
has occurred in the crisis. However, the
circumstances of the crigs have focused
atention on the functioning of markets as
acentra issue and, in doing so, have

reinforced PECC'’ s approach. Because
the PECC Comptition Principles directly
address the conditions for well-functioning
markets, they are seen asan integra part
of an effective response to the crisis and,
in particular, acentra part of promoting
coherent policy responsesto it. Adoption
of the PECC Comptition Principles,
coupled with inditutiona capacity-
building, provide a framework in which to
address some of the critical issues that
have arisen in financid and other markets.
They can help guide the restoration
process by laying the foundations for
better functioning markets in future.
Failureto contemplate application of
competition principles to financid markets
a thistime - balanced by appropriate
regulation - would risk afurther
weegkening in these markets aswell asin
the goods and services markets they
service.
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Executive Summary

APEC'slong-term gods for trade and
investment liberaisation and economic
and socid development provided the
garting point for the PECC Competition
Principles Project. But also, the APEC
Collective Action Plan requires member
economies to ‘consider developing nor
binding principles on competition policy
and/or lawsin APEC'. ThisCAP
requirement reflects the strategic
significance of competition in the context
of APECis ultimate gods. Therationde
for a competition framework for APEC
economies gandsin its own right and
does not depend upon its potentia to
increase or maximize internationd trade
and invesment or to prevent nullification
of trade concessions negotiated at a
multilaterd level.

The development of the PECC
Compstition Principles has been an
organic process, with each draft of this
document being refined to reflect
feedback obtained from an increasingly
large circulaion. The critical ingght that
has been achieved through this
consultative process has been thet thereis
acompetition dimension to awide range
of policy-making within APEC
economies. In short, a set of competition
principles can provide a coherent, unified
framework within which to assess and
revise exiging policies as well as develop
future policies. Theintegration of these
policies and policy ingrumentsinto the
proposed framework would provide a
powerful mechanism for achieving the
APEC drategy of more open and
competitive markets, in order to attain
gregter economic efficiency and overdl
economic welfare,

The proposed set of Competition
Principleswould apply to developed as
well as developing economies, large as
well as smdl economies, trade aswell as
other policy instruments, and public as
well as private actions, that impact on
markets. However, it is recognized that
there must be flexibility with respect to
timing and implementation across APEC
economies, asthey are a different stages
aong the economic development and
policy spectrums. They have different
levels of indtitutiona capecity, different
access to policy instruments, and different
views with respect to optimum policy
sequencing. These differences cannot be
ignored. Theflexibility contemplated by
the proposed principlesand inthetiming
of their implementation iswhat
distinguishesumbrella principles from
binding externd prescriptiverules.

Broad Aims

The broad ams of the PECC
Competition Principles Project have been:

to promote the competitive
process throughout the APEC
Region as ameans of enhancing
economic efficiency and welfare

. to guide the development of a
competition-based policy
framework for PECC and APEC
economiesin the short, medium
and long term, in order to assist
policy development as well asthe
resolution of policy conflict both
within and between member
€conomies

. to provide adiscipline on
domestic policy-meking in the
context of APEC-widegods



. to offer broad, enduring and non-
binding principles, as opposed to
precriptiverules or detailed
policies

. to promote wider recognition of

the fact that governmentsin the
Region, rather than private market
participants, are responsible for
most of the exigting distortions of
the competitive process

. to minimize uncertainty for
businesses through greater
trangparency and consistent
application of an agreed st of
Competition Principles and
disciplines affecting their markets

Consensus

Through the Projectis consultetive
process, a consensus has emerged with
respect to anumber of fundamentd
meatters. These include:

. the degirability of member
economies fostering grester
reliance upon well - functioning
markets by adopting a principled
competition framework to
provide a coherent and unified
paradigm for the assessment and
refinement of exidting policies as
well as the development of future
policies that impact on globdizing
markets

. the ultimate god of this
competition framework isto
promote the process of
competition, as opposed to the
welfare of individuad competitors,
in order to achieve greater overdl

economic efficiency and an
increased average standard of
living in domestic economies and
the APEC Regionasa
whole

other policy objectives of
governments should generdly be
pursued through policy
instruments other than those
specificaly amed a promoting
competition, efficiency and overdl
economic welfare

the desrability of minimizing the
extent to which regulations and
other state-imposed or sanctioned
measures distort competition in
the pursuit of other legitimate
public interest objectives

the need for a principled
competition framework to
address state-imposed or
sanctioned digtortions of the
competitive process aswell as
private distortionsin order to
enaure that gains from reducing
the former are not undermined by
proliferation of the latter, as more
sectors of the economy are
deregulated

the dedirability of pursuing a step-
by- step approach in developing a
competition-based policy

framework for APEC
economies, particularly in view of
the complex nature of many issues
(inpalicy, andyticd, jurisdictiond,
economic, legd, politica and
practical terms), and the above-
noted differences anongst
member economies - athough this
notion of flexibility is not intended
as an opt-out clause or as
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meaning undue gradudismin
applying the Principles

CorePrinciples
In addition to the foregoing, a consensus

has emerged with respect to the fallowing
fird-level core competition principles.

compr ehensiveness
there should be a competition
dimenson to dl policy-making
that impactson globdizing
markets and this framework
should apply to dl goodsand
sarvices

* transparency
the subgtantive principleson
which policies are based and the
processes by which they are
applied should be clear for dl
dakeholders

*  accountability
those responsible for gpplying the
Comptition Principles should be
accountable for any departures
from those Principles

* non-discrimination
once atrangtion period is
complete, the enduring Principles
should be applied by an economy
in anon discriminatory manner o
as to ensure competitive
neutrality in repect of the
different modes of domestic and
internationa supply

Policy conflicts should beresolved in a
way which minimizes ditortions of the
competitive process and maximizesthe
capacity of markets to function efficiently.

Basic M easures

PECC further recommends that APEC
economies embrace the following basic
measures in the short to mid-term as
important steps for giving effect to the
core competition principles:

re-evauae dl relevant
government legidation and
regulations to ascertain the extent
to which these distort

competition, particularly in sectors
of relative sgnificancein the
domestic economy

progress this re-evauation of dl
relevant eements by means of the
Individud Action Plansof APEC
economies with aview to
minimizing digortions of merket
mechaniams, incduding efficiency-
reducing barriers to market entry
(while recognizing thet not al
regulatory congraints - risk
minimization in the financid
sector, for example - are wdfare-
reducing barriers)

implement these Action Plans,
including the devel opment of
appropriate criteriafor future
government interventionsin
globdizing markets

promote the maximum degree of
transparency with respect to
Substantive provisions,
procedures and decision-meaking
in legd, adminidrative and
regulaory regimes

minimize the risk of antk-
competitive business conduct
through appropriate competition



disciplines on business conduct -
which ey include a competition
law - and effective
surveillance/enforcement of those
disciplines, including gppropriate
deterrent measures

. explore the benefits of engaging in
internationa cooperation among
competition agencies authorities,
given the growing tendency for
competition issuesto span
nationa borders

Trangtion

Conggent with ensuring thet thereis
sufficient flexibility with respect to
applying the Competition Principlesin
practice, PECC recognizes that some
economies may adopt a mediumto long
term pergpective on implementation issues
suchas

. the wide opening of their
domestic economiesto foreign
competition

. adopting acomprehensive
competition law

. eimination of various sectord and
other exemptions

1}t enactment of a domestic competition law is
considered appropriate, options range from a
comprehensive approach to a more modest law which
would include provisions relating to ‘ hard core'
horizontal cartel activity (price-fixing, bid-rigging,
market allocation and group boycotts), egregious
abuses of adominant position, and mergers or
takeovers of large firms. Any law should contain as
few sectoral and other exemptions (export and import
cartels for example) as possibe; and contemplate
‘stand till’ and ‘roll-back’ provisonsin relation to
any exemptions.

. cooperating internationdly with
competition agencies

Such flexibility would enable nations to
develop broader stakeholder support for
applying the Principles.

However, trangtiona features should
themsalvesincorporate:

@ specification of clear end goals

(b) darification of the time path for
achieving end gods

© identification of achievable
intermediate godsand minimum
commitments

d provision for monitoring progress
at these ‘trangtionda checkpoints

In contemplating trangtiond
arrangements, PECC recognizes that
there will be aparticularly important role
for advocacy - by member governments
and one or more of their inditutions - of a
competition dimengon in policymeaking
(and what this means for different
congtituencies) and that there will be:

«



. education issues - for inditutions
and business and consumers

. specid implementation and
sequencing issues

. indtitutiond capacity issues,
indluding skill requirements

PECC seesthe APEC Ecotech agendaas
an integrd part of the process of
operationalizing the proposed
Competition Principlesin APEC
€Cconomies.

10



Part I: *Competition Policy’ - Aimsand Findings

1.1 Broad Aims

Underpinning the PECC approach to
‘competition policy’ have beenthe
following broad ams

(i) to promote the competitive
process throughout the
AsaPacific Region asameans of
enhancing economic efficiency
(induding innovative eficiency)
and consumer and economic
welfare

(i) to secure wider acceptance in the
Region that enhancement of
efficiency and overdl economic
welfare through the promotion of
competition is the common goa
of competition policy and trade
policy; and to encourage use of
competition principlesin
addressing market access issues

(i)  tofoster linkages between
competition policy and invesment
policy eswell astrade policy

(iv)  tofoster linkages between
competition principlesand
liberdisation of trade in services
(eswell as goods)

) to promote wider recognition of
the fact that governmentsin the
Region are responsible for many if
not mogt of the exiding atificid
barriers to market entry and
competition; and, given this, to
promote the key reinforcing role
of domestic deregulationin
opening markets and increasing

(vi)

(vii)

(i)

the ability of suppliersto contest
them

to promote a grester degree of
trangparency of government
gpproaches to competition policy

to learn of and from experiences
with the effective adminigtration of
competition regimes,

including effective enforcement of
competition law targeted at anti-
competitive business conduct

to encourage the application of
competition principlesto policy-
meaking in the Region; thisin turn
will provide greeter predictability
and gability for businessin
respect of APEC’spalicy
environment

to seek, in relation to economies
inthe AsaPacific Region, greater
clarity and understanding of:

. differencesin stages of
economic development

. differences in condraints
on increasing competition

. differencesin present

political and policy
objectives

. differencesin legd and
inditutiond arrangements

aswell asof the appropriate and
redigtic steps for individua
economiesto take over timein
the context of their Bogor
commitments.

11



.2 | ssuesand Tensions

At the PECC TPF in Montred on trade
and competition policy, a number of
issues and tensions emerged. These were
articulated in PECCis formd report on the
Montreal meetings and served to highlight
the overd| chalenge for the Project.

In particular, there was atension between
acompetition policy approach and a
trade policy approach to the concepts of
competition and mar ket access. There
was d 0 the underlying issue of whether
or not (or, perhaps more accurately, how)
competition policy objectives can help
inform debate in the trade policy area.

The Montred forum a so focused on
another important digtinction: viz between
devel oped and developing economies.
This mainly emerged in discusson on the
extent to which, and the speed with
which, it would be feasible for developing
economies to adopt a competition
effidency-economic welfare paradigm for
policy development.

Anissue that generated strong interest
wasinwhat circumstances, and when (if
at dl), might it be appropriate for an
economy to consider introducing a
competition law. Interestingly, thiswas
debated in the context of both developing
economies and very open economies.

There was aso tenson over the nature of
international cooperation between those
economies that have enacted or are in the
process of enacting competition laws.
This goes particularly to theissue of
enforcement in relation to cartels and
mergers with crass- border implications.

.3  Emerging Consensus

Despite these issues and tensions, and the
complexitiesthat underly them, aress of
consensus emerged within PECC's TPF.
Our findingssuggested, inter alia, the
desrability of:

() a coherent and andyticaly sound
gpproach to the building of a
competition-driven policy
framework

(i) building consensus on the
gppropriate objective of
competition-driven policy, viz
efficiency/ econonic welfare (not
just producer welfare) - which
meansinter alia diginguishing
between measures to protect the
competitive process (the
concern of competition policy)
and measures  to protect
competitors/producers

(iii) recognition that there are many
different types of government
policies and policy instruments,
together with different types of
business and government
conduct, that can have a profound
influence on competition in
globdizing markets

(iv) achieving greater darity asto the
nature and causes of competition
problems and their significance-
in the context of building
CONSENSUS 0N common
competition-related objectives for
the Region

) building consensusthat other
policy objectives of governments
should generdly be pursued
through policy



(vi)

(vii)

(viii)

instruments other than those
specificaly amed a competition,
efficiency and overdl economic
wdfare

amuch clearer understanding of
the linkages between trade and
competition; and between trade
and competition policies

predominance being given to the
efficiency objective of promoting
competition - in those
circumgtances where thereis a
conflict with non-efficiency
objectivesimpacts of trade
palicy; or, if that issmply not
practicable or politicdly feesible
in particular cases of policy
conflict, adherence to the notion
of ‘“minimum digtortion’ to the
competitive process

agradud step-by-step approach
to developing a competition-
driven policy framework for the
Region, espedidly in view of:

. the diverse characteristics
of APEC economies,
induding:

- differing stages of
€conomic
development,
and

- differinginditutiona
arrangements and
capacity

. the complex nature of the
many issuesin policy,
andyticd, jurisdictiond,
€conomic,

*)

(xd)

legd, politicad and
practicd terms

athough this gpproach and the
flexibility it implies, is not intended
as an opt-out clause or as

meaning undue gradudism
in applying the Principles

drawing on relevant experience
with domestic competition
policies

improving understanding of the
experience of and the scope for
cross-border cooperation on
cross-border competition issues.

In respect of competition law,
‘soft cooperation’ between
enforcement agencies might
involve generd exchanges of
views on approachesto
enforcement together with limited
information-  sharing. Those
economies with well established
competition enforcement
inditutions might enter
more formal cooperation and
coordination arrangements -
involving provisonsfor the
sharing of confidentid
information, positive and negeative
comity and technical assistance.

encouraging enforcement
cooperation arrangements
between economies, especialy
those with well established
competition indtitutions.

It is noted that APEC' s present
Cdllective Action Plan on
Competition Policy encourages
cooperation among the
competition authorities of APEC



(i)

(iii)

economies in respect of
information exchange, natification
and consultation, i.e. the * softer’
elements of enforcement
cooperation.

attempting to make progressin
the short term in those
competition-rel ated areas where
broad agreement appears to
have been reached, such as.

. minimizing sectord and
other exemptionsfrom
any domestic competition
laws

. developing some form of
bilateral cooperation
between enforcement
agencies in those

economieswith
such laws, eg. in respect
of pre-merger notification
procedures (which affect
business acquigtions with
cross- border market
implications)

. deregulation within
economies asthe primary
way of reinforcing the
promotion of the
competitive process that
is resulting from border
measures

continuing discussions on what
Specific actions to promote
competition might appropriately
be pursued over time at a
nationd, bilaterd, plurilaterd or
multilaterd level

Advancing the I ssues

In order to advance the various issues
relevant to the development of a
competition policy framework for APEC
economies, PECC will need to promote
work in such aress as.

@

(b)

©

identifying the nature and
ggnificance of competition
problems and the extent to which
these problems arise from
government actions (e.g.
regulation of marketsand the
rasing of artificid entry barriers);
or from private conduct (e.g.
collusive practices which
subgtantiadly lessen competition;
or anti-competitive actions of
dominant firms); or from
government inactions (e.g.
inadequate enforcement of
exiging laws or inadequate
regulation of the use of monopoly
power); or from some
combination of these

identifying and understanding the
differencesin the IAPs asthey
relate to competition

identifying the implications of a
competition-driven policy

framework for such areas as.

. generd regulatory reform

. foreign direct investment
policy, including
invesment in and ddivery
of services

. trade remedies

. cross-border price
discrimination

14



conformance a

)

©

. government procurement

policy

. standards and
ffecting trade

. SMEs
. State Trading Enterprises

the role and costg/benefits of
generdly gpplicable competition
distplinesin APEC economies,
the appropriate scope and
coverage of per se prohibitions (if
any) of business conduct; and the
role and costs/benefits of any
supplementary industry specific
regulation of utilities

identifying redistic ways of
addressing competition problem
aress over the short, medium and
long term, having regard to
trangtiond issues relevant to the
wider gpplication of market-
based and competition principles
throughout the APEC Region.



Part I1: Developing Competition Principlesfor Application by PECC and APEC
Economies

.1

Common Themes

Some common themes have emerged
from PECCis deliberations to date and
from APEC’ swork (including the IAPS).
These are set out below:

0]

(i)

the primary importance - for
enhancing the contestability of
markets and the competitive
process - of generdly reducing,
and where possible diminating,
government barriersto market
entry (indluding - but certainly not
confined to - barriers to cross-
border trade and investment in
goods and services)

the associated importance of

ensuring that the erection of (iv)
private anti- competitive barriers

(or ahybrid of

government/private barriers) does

not work against other measures

designed to achieve more open,

contestable and competitive

markets.

It isrecognized that some

perceived barriers to market entry

or expanson may have a

legitimate role in protecting

property rights and are not )
necessarily anti- competitive.

the merits of an integrated
gpproach to policy for the
purposes of promoting
competition efficiency and
welfare.

APEC's CTI has recognized that
benefits are expected from the
interrelationship between
competition policy (including
prohibition of private anti-
competitive conduct),
deregulation, and other policies
related to trade and investment.
Accordingly, it has dready
merged the work areas of
Compstition Policy and
Deregulation and is encouraging a
competition-based approach to
deregulation. Itisaso
encouraging the notion that any
regulatory digtortion to the
competitive process be minimized
and conggtent with what is

necessary to achieve a particular
policy objective.

the specia relevance for
competition in the Region of
severd policy areas covered by
thel APs, such asforeign direct
investment, nontariff measures,
government procurement and
intellectud property.

Grester recognition of this would
assst APEC to develop
integrated and coherent
competition-  based policy.

the potentiad benefitsof an
APEC-wideefficency/wdfare-
based competition strategy for:

. economic integration

. the resolution of conflicts
between policies

16



(vi)

(i)

. the enhancement of
economic performance
throughout the Region
and, importantly,

. consumers/customers
(indluding intermediate
producers)

the importance of competitive
neutraity and compretensiveness
within economies- meaning:
where generd competition
disciplines are in place, the same
disciplines apply generdly to dll
commercial sources of supply,
whether domestic or foreign,
government or private, large or
mdl.

Thiswould not preclude industry-
specific regulation if an economy
judged thisto be

appropriatein the
circumstancesto address an

industry- specific competition issue

the fundamenta importance of
trangparency in respect of:

. any competition
disciplines or reguletiors

. the criteriafor the
goplication of any such
disciplines or regulaions

. discretionary decisonsin
relation to these

to help, inter alia, minimizethe
risk of discriminatory trestment
that isincompatible with the
competitive process

(viii)

1.2

the reed for effective and credible
enforcement of any competition
disciplines/regulations - bearingin
mind that there are diverse views
asto what are appropriate
deterrentsfor actions  that are
detrimental to the competitive
process

the important role of cooperation
among APEC economies- for
example, in respect of information
exchange about competition
issues and competition-related
policies generdly.

It is noted that the |APs and
CAPs provide a very important
vehicle for incorporating the

themesoutlined in this
section and for focusing attention
on how these themesrelate to a
range of policy areas covered by
the Plans.

The Overall Framework

The over-arching theme that emergesis
that the promotion of competition - an
important e ement of which isthe
openness of marketsto contest from all
sources of supply - isadgtrategic policy
focusin the Asa/Pacific Region. How
then is the écompetition dimensioni to find
effective expresson in policy formation?

The following diagram attempts to reflect
this core theme as an initid part of the
process of developing a competition
framework and of articulating principles
for guiding this development.
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The heading of the diagram is intended to
capture:

the policy focus on more open and
contestable (fromall supply sources)
mar kets throughout the Region as the
preferred and primary means of
promoting competition and hence
efficiently functioning markets and
economic welfare

the strategic significance of therole
of competition in the context of
APECis ultimate goals

the importance of an integrated,
coherent and transparent policy
approach for building a
comprehensive competition
framework for pursuing those
ultimate goals

the essential ingredient of inter-
government cooper ation in the
Region for addressing the strategic
policy issue

The second section of the diagram
focuses on:

developing competition and market
based principles for application
throughout the Region; and, by
implication, developing a sound basis
for invegment decisions, product and
service innovation and increased
economic welfare

These principles are intended for
application to arange of traditiona policy
areas, in order to:

. focus attention on the gppropriate
objectives of these policies

. assessthevdidity (withinthe
principled competition

framework) of deviations from
those objectives, and to

. guide both government and
private actions which can affect
the degree of competition and

effidency inglobdizing
markets.

The range of policy areas could be
categorized in various ways2. However,
policy categorization itself can be an
unproductive exercise. The essentia point
of the proposed competition framework is
to emphasize that competition principles
will be rdlevant to arange of policies and
policy instruments, irrespective of how
these may have been traditionaly
categorized or focused.

Theintegration of these
policies/instruments into the proposed
competition framework is the route for
giving impetus to, and giving coherence
to, APEC’ s strategy of more open and
competitive markets. It is aso the route to
economic integration, increased economic

efficiency and economic welfare.3

Importantly, the
inclusiveness'comprehensiveness of this
framework has undoubted appedl for

business# To the extent that greater

2For example into trade policy, industry policy
and competition policy (traditionally defined);
or into trade policy, investment policy and
competition policy (more fully defined); or into
trade/border policy, regulatory policy,
government practices and legal frameworks-al
part of a comprehensive approach to
competition-based policies.

3Depicted in the diagram as ultimate outcomes

“4Research in the CER context supports the
propostiion that business is concerned about
impacts of al policies (however categorized by
policy-makers) on the circumstances governing
the conduct of businessin markets. A degree
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predictability for busnessisa
consequence of a more coherent (as well
as transparent) policy approach in the
Region, businessinvestor confidencein
internationd transactionsis likely to be
enhanced (through a lowering of risk
perceptions). Thisis revant to the
facilitation of economic integration.

Thefocus of PECC's Competition
Principles Project has been to develop an
enduring set of non-binding competition
principles for gpplication to policy
development by APEC/PECC
economies, and to assist the resolution of
policy conflict - both within and between
economies.d

of consistency in the broad approach to policy

within economies and, increasingly, a degree of
convergence between economies, istherefore a
relevant policy consideration.

SAsthe competition framework devel ops,
attention will need to be given to relevant
competition standards (reflecting the
principles) and may also to ‘ best practice’
guidelines within each of the identified policy
areas.

2C



1.3 ThePECC Competition
Principles

Based on the suggested Competition
Framework for APEC, this section sets
out PECC' s proposed set of Competition
Principles (including Key Requirements
for upholding them in practice) for
building a competition-driven policy
framework. This framework isintended to
inform and guide the process of
integrating policy development and policy
implementation within APEC, rdevant to
al markets, and making it more coherent.

The over-riding purpose of agreeing to
the proposed Principlesis.

. to elevate the competition
dimendon of policy throughout
APEC

. to lay the foundations from which
competition-driven policieswill
gradualy develop in the Region

. to provide a motive and direction
and unifying theme for
decentraized policy actions
affecting competition and
efficiency in markets, and hence

. to provide a generd competition-
based discipline on
nationa/domestic policy- meking,
conggtent with and reinforcing of
APEC's callective commitment to
free trade and investment and to
the enhancement of totd wefare

The question has been raised asto
whether or not there are too many
principles and whether or not their scope
dilutes their focus and impact. Our
response has been to separate out a set of
core principles from an auxiliary set of

Key Requirements, i.e. those principles
and messures that will need to be adhered
toin practice if the core principles are to
be upheld. This second tier, covering a
number of subgtantive metters as well as
procedura eements, isintended to be
explicit about what the core principles
redly entall; that is, the layers are peded
down to show the implications of applying
the core principles in practice.

The corefirg-leve principles are:

compr ehensiveness
there should be a competition
dimengon to dl policy-making
that impactson globdizing
markets and this framework
should gpply to al goods and
sarvices

transparency
the substantive principles on
which policies are based and the
processes by which they are
applied should be clear for dl
stakeholders

accountability
those respongible for gpplying the
Competition Principles should be
accountable for any departures
from those Principles

non-discrimination
once atrangtion period is
complete, the enduring Principles
should be gpplied by an economy
in a non-discriminatory manner so
as to ensure competitive
neutrality in respect of the
different modes of domestic and
internationa supply

These core principles, and the objectives
to which they are directed, permeate the
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full set of fifteen proposed Principles and
Key Requirements.

APEC economies are urged:

(1)  tofoster greater reliance upon (©)
well-functioning markets and
to that end upon the role of
competition

. in allocating resources,
including scarce
resources, within and
between markets

. in yielding benefits for
consumers and
customers

. in generating benefits
for the economy as a
whole

(2 toadopt, maintain and apply
a competition-driven 4
approach to a broad range of
policy areas,including trade
policies and remedies, that
impact on markets

This principle recognizes thet a
range of government instruments
intreditiondly and Sseparately
defined policy areas have a
profound impact upon
competition and efficiency in
markets, it assumes that business
generdly isnot interested in 5)
atificid policy boundaries, and it
promotes competition as an
integra and integrating festure of
policy development.

An associated key requirement isthat:

where policies or their
applications are not consistent

with competition principles,
reasons for divergence should
be compelling and
transparent

to minimize exceptions from
reliance upon well-
functioning market
mechanisms and the role of
competition; and to apply any
government intervention in
markets that is deemed
necessary with the
conditions that:

(a thereis minimum
distortion to the
competitive process,
and

(b) net welfare gainsare
clearly and explicitly
identifiable

to ensurecompetitive neutrality
and hence a competitive
environment through uniform
(non-discriminatory)
application of the same
competition principles to the
different modes of domestic
and international supply (that
is: goods, services and direct
investment provided from
foreign or domestic sources
from the private or public
sectors)

generally to foster an
efficiency-based approach to
competition -

recognizing that competition
on the basis of economic merit
(lower costs, competitive
prices, improved
produd/service quality,
innovation) is the relevant



©)

7

®

©)

competition standard for
promoting an efficient and
welfare enhancing competitive
process

to minimize uncertainty for
business and foster confidence
in system fairness and
predictability by adhering to
the following procedures:

@ transparency of policy
foundations and their
applications

(b) consistent application (10)
of agreed competition
principles and
disciplines; and

(© avoidance of
unforeseen or unclear
rules and
legal/administrative/reg
ulatory procedures

to facilitate the competitive
process by progressively
eliminating - within a
reasonable time frame -
government regulations that
create or maintain those
barriersto market entry that
are efficiency-reducing

to progressively eliminate-
within a reasonabl e timeframe
- government regulations,
practices and costs that have
the effect of impeding the
ability of market players,
including SMEs, to compete
through innovation and
efficiency

to minimize the risk that
government efforts to make
mar kets more open and

competitive - through
deregulation and the lowering
or eliminating of other
barriers to competition - are
replaced or impeded by
anti-competitive business
conduct; and to minimize this
risk through appropriate
competition disciplines on
business conduct - which may
include a general competition
law - and effective
enforcement thereof (including
appropriate deterrents)

to design these (sdective or
comprehensive) competition
disciplines on business conduct so
thet they are, inter dia

@ solely and clearly
focused on the
objective - of
promoting competition
and efficiency,
consistent with the
protection of clearly
defined property rights

(b) reliant upon relevant
analytical tools for
assessing the efficiency
and welfare
implications of the
business conduct in
guestion

(© transparent in respect
of substantive
provisions, procedures
and decision-making
inlegal, administrative
or regulatory regimes

and, where a
comprehensive
competition law is
considered



@

©

®

©

appropriate, it has the
following
characteristics:

minimal exemptions or
exceptions by sector or
operation (whether
government or private,
domestic or foreign
owned, or natural or
other monopolies) -

while recognizing that
it may well be
appropriate for
developing economies
to progress through
transitional stages
before adopting such
comprehensive
competition disciplines

non-prescriptive in
relation to types of -
business practices

This principle recognizes
that it is not the role of the
law to specify how firms
should organize ther
business activities.

enabling of a diversity
of business
transactions

generally based on a
rule of reason
approach to the impact
of business conduct on
competition

Thisprinciple
acknowledges that
because of the diversty of
factud circumstancesin a
market, the
impact of business

(11)

®)

practices on competition
cannot usualy be pre-
judged.

prohibitive of specific
business conduct (i.e.
per se prohibitions)
only wherethis
conduct is generally
judged to be
unambiguoudy
harmful to economic
efficiency and
economic welfare

to ensure that institutional,
administrative or regulatory
arrangements for enforcement
implementation, inter alia:

@

(b)

©

@

©

()

()

providefor clear
accountabilities

serve public not private
interests

Serve total economic
welfare, i.e. not just the
welfare of competitors

are alert to potential
mis-use (by businesses)
of enforcement
procedures

serve to encourage self-
enforcement

are independent of
inappropriate
government or political
influence

adhere to the principle
of non-discrimination
as between domestic
and foreign supplies
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W)

()

0

)

resour ced

(12)

()

(m)

enable both foreign
and domestic
complainants to refer
complaintsto the
relevant

authorities (or
to initiate Court
proceedings as
appropriate); and
provide for recourse by
these complainants to
formal appeal
procedures

enable both domestic
and foreign
suppliers/investors to
pursue such market-
based and efficient
remedies and deterrents
as are available

define the appropriate
terms and conditions
for reaching business
conduct that originates
extra-territorially but
has domestic effect(s)

are adequately

provide appropriate
administrative and/or
investigatory powers

provide for robust
protection of
confidential busi ness
information

to have regard to any benefits

that might be expected to flow
from conver gence of

(13)

approaches to competition-
based policy, for examplein
respect of:

@ developing ‘ best
practicei’ policy
criteria/guidelines -
includinginrelation to
regulatory
interventions

Toillugrate in most
developed competition
law jurisdictions there are
adminigrative guiddines
to assist compliance with
dautory rulesrelating, for
example, to mergers and
cartels. A common set of
guiddines, especidly
tallored for developing
economies, could well
assi g those economiesin
their consderation of
competition law.

(b) determining the most
appropriate
competition
thresholds/standards
for contraventions of
competition disciplines

(© pre-merger notification
procedures

(d  the quality and
appropriateness of
analytical tools for
efficiency and
economic welfare
assessment

(®  therole(s) of specialist
competition agencies

to be alert to the potential for
and benefits of cooperation
among national competition
agencies/authorities, including



(14)

(15)

the benefit of
avoiding/managing
jurisdictional conflict; and to
encourage such cooperation
as a step towards dealing with
cross-border competition
issues, with:

@ due regard to
jurisdictional
boundaries under the
principle of comity

(b) special regard for the
principle of positive
comity, and

(© allowance for the level
of enforcement
experience of the
agencies in question

to deliver in practical terms
technical and capacity
building assistance as key
elementsin operationalizing
the proposed Competition
Principles in developing
economies

to provide for appropriate
transitional featuresin
relation to policies designed to
promote the role of
competition in efficiently
allocating resources,
including:

(@  specification of clear
end goals

(b) clarification of the time
path for achieving end
goals

(© identification of
achievableintermediate

goals and minimum
commitments

(d) provision for
monitoring progress at
these ‘transitional
checkpoints’

Clearly, effective gpplication of the
proposed Competition Principles
including the Key Requirementsthat flow
from them will require afocusin eech
APEC economy for guiding:

the overall process of
comptition-driven policy
formation, and

the establishment of appropriate

ingtitutiond and enforcement
arangements.
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Part I11: Principlesin Practice- Some Practical Issuesand Conclusion

Some Practical |ssues

Application of the PECC Competition
Principles would be enabling of
marketplace opportunitiesinthe
interests of more efficient and dynamic
markets. The emphasisison creating
opportunities for competitive business and
for consumers, not on trying to define - or
manage the economy towards - specific
end results (which are necessarily
uncertain) in terms of particular market
structures or competitors. Indeed, it isthe
dynamiam of the competitive processin
globdizing markets that supports:

. the adoption of robust and
coherent competition principles

. the adoption of principlesthat are
not diluted or distorted by a
process of negotiating competition
rules, and

. the desirability of having flexibility
in policy responses over time

This section isintended as a broad
response to the *how’ or policy-design
and implementation questions thet are
inevitably raised in relation to the
proposed Competition Principles.
PECC' s Prgject, while being very dert to
implementation issues and the important
work to be done on linking
implementation issues with different stages
of economic development, was not
designed to address these. Ultimately, the
question of how to operaiondize the
Principles hasto be addressed at the
individua economy levd.

The diversity of APEC economiesis not
of itself abarrier to subscribing to the
Competition Principles. But giving effect
to them will dearly give rise to chdlenging
practical questions for individua
economies, both developed and
developing, but especidly for those a a
less advanced stage of economic and
policy development. APEC economies
are a different positions on development
and policy spectrums. They have different
levels of indtitutiona capacity and different
accessto policy instruments. There are
different views on optimum policy
sequencing aswell ason what is
gppropriatdy included in the policy
spectrum itsdf. There is uncertainty asto
the

relationship between competition and
sugtainable economic development
drategies and asto what changes might
be necessary in the name of ‘ competition’
by 2010 and 2020. And there is
considerable nervousness about notions
of ‘best practice . Inevitably:

. different economies will accord
different emphasisto particular
principles

. different policy solutionswill be
contemplated

. the extent and speed with which
principles are gpplied in practice
will therefore vary

Those economies that have to dete been
less driven by policy reforms oriented to

market competition and efficiency are
likely to be gpprehensive about the ability



of their businesses to compete in more
open markets in the short-medium tem.

Of itdf thisislikdly to hasten efficiency
driven reforms as markets generaly
become more accessible. That is,
international standards of efficiency will
become relatively more important as an
influence on nationd decisions.

While the promotionof compstition is
viewed as aharmonising device for policy
development, application of the
Competition Principles need not require
identica policy solutionsin APEC
economies. Indeed, principles should be
permissive of different policy responses
(flexibility) depending on an economyis
overd| circumstances. This characteristic
of flexibility in respect of
national/domestic policy-making is whet
distinguishes umbrela principles from
binding externa prescriptive rules

APEC’s commitments span many years.
So too will the policy adjustments
required in giving effect to the PECC
Competition Principles. What has become
increasingly clear isthat technica
assstance and cooperation in building
inditutional capacity, together with
gopropriate delivery mechaniams, will
need to be an integrd part of applying the
Principlesin practice.

The APEC Business Advisory Council
(ABAC), inits 1997 Report to the APEC
Economic Leaders, supports continuing
consensus- building within APEC in
respect of ‘competition policy’ - having
specia regard to the objectives of
competition, deregulation and trade
policies, aswdl asto the linkages
between these policies. However,
governments cannot expect to have total
or unequivoca support from business for

the adoption of PECC’s Competition
Principles since these are unlikely to be
perceived as advantageous for those
businesses that presently enjoy protection.
Artificid forms of support for business
competitiveness will inevitably be
vulnerable to policies that are increasingly
geared to the promotion of competition
on the bas's of merit, i.e. through lower
prices, better quality goods and services
and innovation.

While business perspectives are clearly
important, a central theme of the PECC
Project isthat the proposed competition
framework would be more inclusve of a
range of interests by having regard to the
interests of consumers aswell as
producers. Both have an enormous stake
in the efficient functioning of globalizing
and interdependent markets. Ensuring that
customers and consumers are increasingly
amongst the beneficiaries of policy
developments in the Region would be
compatible with APEC’s overal socid
purpose.

APEC'sgenerd emphasison
trangparency and peer pressureis
conducive to ongoing review of
conformity with competition principles,
especidly viathe |AP process. Theterm
enforcement does not however apply in
relation to non-binding principles; and
trangtiond arrangements will be
gppropriate. Nonetheless it isimportant,
as PECC proposes, that there aredso
principlesto guide the length of any
trandtion periods and the activities within
them.

At the same time, economiesin trangtion
may need an ‘engin€ for moving forward
and thismight be in the form of a
government indtitution with the sngle
purpose of promoting competition.
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Because of the breadth of its competition-
promoting mandate, it would not depend
on the enactment of competition law
dthough it would co-exist with a
competition law enforcement agency if
one were created. Therole envisaged for
the ingtitutional advocate reinforces the
thrust of the Principles since these intend
that a competition dimension be
congantly reflected in overal nationd
economic policy irrespective of the stage
of economic development in a particular
economy.

However, it may not be enough to assume
that the proposed principlesfor governing
trangtiond arrangementswill dlow an
economy to move gradually towards
giving primacy to competition in nationa
economic policy formation. The absence
of certain * necessary conditions' (such as
socid safeguards and legd frameworks)
would complicate the process of following
atrangtiond path incorporating the
recommended features specified in the
Principles. A specid chdlenge hereisto
ensure that there is a mechanism whereby
the promotion of competition is given
weight in the mix of congderations
relevant to the changing circumstances.
Competition advocacy will clearly be
essentia for modifying traditiona policy
stances where these are incompatible with
wel-functioning markets.



Conclusion

The work undertaken for the PECC
Competition Principles Project suggests
that APEC’ s economic and socia
ambitions will be greatly facilitated by an
economic policy framework that is
governed by the agreed Competition
Principles - provided these are
comprehensive in scope and not limited to
guiding the design and gpplication of anti-
trust rules for business conduct. The
Principles will therefore need to gpply to:

. developed as well as developing
economies

. large as well as smdl economies

. trade aswell as other policy

insruments
. financid aswedl as other markets
. public aswell as private actions

that impacton markets
. andl aswell aslarge enterprises

Therationde for acompetition
framework for APEC economies stands
inits own right and does not depend upon
its potentid to increase or maximize
internationa trade and investment or to
prevent nullification of negotiated trade
concessions. Put another way, the
promotion of competition isimportant
because of itsrole in making markets
function more efficiently - not becauseit is
‘trade-related’ . Nonethel ess, the potential
of the Competition Principles to reinforce
APEC' sgodsfor free trade and
investment is undoubtedly a powerful
argument in their favour.

The intention of the PECC Principlesis:

. to lay the foundations from which
competition-driven policies will
gradudly evolve

. to provide a motive and direction
and unifying theme for
decentraized policy actions, and

. to provide adiscipline on
domestic policy-meking in the
context of APEC-widegods

A competition framework would help
chart the path ahead as part of the APEC
vison. Immunity from competitive
challenge, whether through the exercise of
government coercion or private actions,
runs counter to that vison. Inter-
government cooperation will be essentid.
So too will acontinuing education process
on the requirements for and benefits of
promoting competition in globdizing
markets.

Given the nature and breadth of the
proposed competition framework for
policy development in the Region, the
responghility for taking alead in
promoating the Principles liesfirst and
foremogt with al APEC Economic
Leaders and relevant Ministers. Active
and visble ‘competition advocacy’ et this
leve of leadership is a prerequisite for
bringing a competition dimension to bear
on dl policy-making that impacts on the
efficient functioning of globaizing markets
It would reinforce the view that
competition will remain the centra force
for organizing economic activity

3C



throughout the Region, consstent with
nationa and regiond interests. It would
a0 sarve as an important Sgna that
incumbents benefiting from the protections
of the old system cannot be assured of the
status quo. The more transparent is the
policy debate and decision-making
process, the more exposed will be specid
pleadings for preservation of preferred
positions.

While PECC accepts that thereisan
important role for whet is popularly
termed ‘ competition advocacy’ within
governments the respongibility for this
role need not be limited to any one
agency, ether in an individua economy or
internationaly. That is not to discount the
possible contribution of asngle-purpose
competition-promoting agency, especidly
as an eenginel for progressing trangtiond
arrangements.

APEC s Individud Action Plans provide
the primary and most trangparent vehicle
for al APEC economies to incorporate
the proposed Competition Principlesinto
arange of interrelated policy areas and
thereby shape the overdl economic policy
direction for APEC into a coherent and
congstent competition framework. This
region-wide endeavour, in consolidating
and adding impetus to APECis promation
of competitive markets, fits with and
reinforces the Leadersi theme of
strengthening the Region’ s foundations for
sustainable growth through cooperative
srategy. While the proposed Principles
are non-binding, their comprehensve
aoplication to policy plansin practice -
both within and across economies - is
widely judged as akey contribution to the
level of (and sharing of) economic
development to which APEC aspires.

There are of course no ‘end points' inthis
long-term process of sustaining
improvements in economic and socid
development. Markets and societies are
dynamic and so too should be the policy
responses to them. The PECC
Competition Principleswould help drive
this dynamism while do lending greater
stability and coherence to a competition
driven policy framework for APEC
€CONOMIEs.
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Appendix |: Competition Principlesfor APEC Economies

- Recent Quotes
PECC Statement

‘Proposas[for APEC Leadersto restore
the basis of prosperity] are unlikely to be
effective unless they are developed and
implemented in a coherent framework and
unless they embody agreed upon
competition principles to ensure the
working of fair and efficient markets. The
proper sequencing between capacity
building and reformsisaso crucid. ... In
the medium term, the implementation of
comprehensive competition principles will
give amuch stronger basis for coherence.
Thiswill need to go hand in hand with
measures to srengthen ingtitutiona
capecity and human resource
development.’

Source: PECC Statement to APEC
Ministers Meeting, 14-15 November
1998, Kuala Lumpur, Malaysia
‘APEC Leaders must act now to
restore the basis of prosperity’

Joint Ministerial Statement

‘Officids should examine how
competition and regulatory reforms can
contribute towards facilitating trade and
investment. Ministers commended the on-
going contribution by APEC to support
work undertaken by the WTO in areas
such as the interaction between trade and
competition policy, trangparency in
government procurement and investment.
In this respect, APEC work in such areas
as competition policy, deregulation,
government procurement and investment
was of particular relevance. Ministers
encouraged such work be continued.’

Source: Joint Ministerial Statement,
15 November 1998, Kuala Lumpur

Leaders Declaration

‘ APEC Economic Leaders welcomed
further efforts to strengthen trade and
investment flows in the region. These
include work on competition policy and
regulatory reforms aswell asrapid
implementation of mesasures to further
enhance an environment conducive for
trade and investment flows.’

Source: APEC Economic Leaders’
Declaration, 18 November 1998,
Kuala Lumpur

APEC Update

‘Future discussions [on Competition
Policy within APEC’s Committee on
Trade and Investment] will be on the
gpproaches to regulatory reforms;
Srategies for cgpacity building and
inditutional development for developing
economies attempting to undertake
regulatory reforms; advantages and
disadvantages of competition law in
developing member economies, possible
collaboration to enhance trangparency in
the area of exemptions and exceptions to
competition law; relationship between
trade and services and competition policy
and regulatory reform issues; further
consderation of PECC's Competition
Principlesproject’
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Source: Update of Activities within
APEC Special Edition for the 6th
APEC Economic Leaders Meeting,
Kuala Lumpur, Malaysia, 17-18
November 1998 APEC Secretariat

CTI Annual Report

Highlights of Collective Action Plan
I mplementation and Enhancement

‘The possibility of APEC principlesfor
competition policy and regulatory reform
IS under examingtion.’

Cooperation with Pacific Economic
Cooperation Council

‘PECC continues to participate actively in
CTI1 working groups. In particular, PECC
has submitted various inputs, and had
experts in attendance, at the Group on
Sarvices and a the Competition Policy
and Deregulation Workshop. PECC has,
in fact, distributed its draft set of
competition principlesto CTI for feed-
back.’

Source: 1998 Annual Report to
Ministers, Committee on Trade and
Investment, November 1998, APEC
Secretariat

New Zealand’'s APEC Year

‘Building on [the four broad strategic
god s the Government has identified for
1999] the [New Zedand] Government
proposes unifying themes for APEC
intiativesin 1999:

. expanding opportunities for doing
business throughout the APEC
region;

. working with other economies to
drengthen the functioning of
markets,

. broadening support for an
understanding of APEC in the
community ...

Strengthening the Functioning of
Markets

‘The economic criss has shown up the
need for work on strengthening markets
to build confidence and resilience, and
gpeed the recovery of growth in the
region. In Kuala Lumpur, Leaders asked
for work to be undertaken as a matter of
urgency on srengthening financia markets
in particular. Aswell as progressing trade
and investment liberdization and
facilitation across borders, achieving
APEC sgod of prosperity requires
improving the functioning of al markets
through afocus oninternad competition
and regulaory frameworks. Minigersin
Kuaa Lumpur agreed that next year
APEC should eexamine how competition
and regulatory reforms can contribute
towards facilitating trade and investment’.

New Zealand has been convening APEC
work in competition and regulatory issues
for some time, and we are keen to push
forward in thisarea. Asa specific
deliverable for 1999, we are interested in
developing aframework of non-binding
competition and regulatory principles
for endorsement by APEC Leaders.

Following up on Leaders ingructions
from Kuda Lumpur, work in this areawill
aso address indtitutiona weaknesses and
capacity shortages, particularly skills
shortages strengthening socid safety



nets, and needs in the area of economic
governance. There will be a close focus
on strengthening financial markets
and investment flows and on prudential
supervision issues, including transparency
over hedge funds’

Source: Background Paper: APEC
1999 New Zealand Objectives, APEC
Task Force, Ministry of Foreign
Affairs and Trade, November 1998

Encouraging Economiesto ...

‘Thereismoreto APEC than seeking
open market access and the eimination of
tariffs. ... We need to do more than just
remove [officid trade barriers - quotas
and tariffs]. Weneed to strengthen
markets. Our work in that area -
srengthening markets - is about ensuring
that genuine competition can be aredity
in each market. It is about ensuring that
consumers can get the best possible dedl.

Essentidly, the commitment by APEC

economies to free and open trade can be
unintentionaly thwarted by poor domestic
policy [e.g. restrictive product standards].

New Zedand is aso taking the lead on
APEC’ swork on competition policy and
regulatory reform. Since 1984, we have
built up agreat ded of experience of what
to do and, from time to time, of what not
to do. Our first god isto achieve APEC
endorsement of a set of competition
principles. The principleswould am to
encourage economies to provide an
easier, chegper and more certain
environment for business

Jusgt aswith trade liberdization, where
godls are set but the meansto achieve
them Ieft to individua economies, specific
market-srengthening reforms would be
up to each APEC economy. They would
need to take into account their own
domedtic policy settings and vaues. But
APEC could assst with advice. It could
encourage economies to consder reforms
such asputting in place modern
accounting standards or someinitid form
of competition laws. There could be work
on proper information disclosure
standards. Economies could consider
sensblereformsin vitd areas such as
telecommunications, dectricity or
transport, to improve competition. ...

Should economies decide to embark
down a particular track, APEC can dso
ass g through our ECOTECH
programme.... It isanimportant aspect of
APECiswork - ensuring thet every
APEC economy can benefit from
APEC's agenda’

Source: An Address by New
Zealand’s Trade Minister, Dr the
Hon Lockwood Smith, ‘ APEC ‘98:
Setting the Scene for New Zealand
‘99', 27 November 1998
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