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Abstract

This is a pogdtion paper, the fird am of which is to st the scene by reviewing the
current status of ‘competition policy’ in APEC, Regiond Trading Arrangements
and the WTO, as wdl as in PECC. Secondly, the paper identifies some centra
issues that have emerged in current debate and which hedp explan different
goproaches in different internationd settings.  Thirdly, the paper suggests why the
PECC Compstition Principles are integrd to the ams of the Trade Forum and
seeks to provoke discusson on

&< how the Forum can further shape the competition agenda for APEC

z how the Forum can influence the compeiition dimenson of preferentid
trading arrangements, and

=& how we can build underganding of the rdaively new compstition issue thet
has been daced on the WTO agenda.

Permeating the paper is the presumption that there is a clear interest amongst
APEC and PECC economiesin

()  givingmomentum to the gpplication of their agreed competition principles

(i) promoting outcomes from the Doha Development Agenda that will reinforce
the competition agenda of APEC member economies, and

(iif) promoting a culture of competition in any preferentia arrangements entered
into by APEC members.

We should thus expect the agreed competition prindples to be influentid not only
within APEC, but dso

#& in the process of sHting the negotiaing moddities for ‘competition policy’
inthe WTO

&5 N any subsequent Doha negatiations, and

#&  inintra-regiond negotiations of preferentia trade agreements.



Thisis because of their relevance for overdl drategy and policy coherence.

I. The Current Position
(1) TheCurrent Regional Position - APEC

Competition Principles and Market Strengthening

Leaders' Declarations

< In their 1999 Auckland Declaration, APEC Economic Leaders endorsed the
APEC Principlesto Enhance Competition and Regulatory Reform[the APEC
Competition Principles] in order generdly to drengthen makets and to
achieve the Bogor godss of free and open trade and investment by 2010/2020.

& Initid  priorities were amed a drengthening market infresructure and  the
human capacity of enterprises, especidly in developing economies.

&% In 2001, Leaders adopted the god of speeding up reforms ‘which encourage
efficent and wedl-functioning product, labor and capitd makets and
supportive inditutiona frameworks .

%5 They aso sought actions, inter alia

- to continue APEC's didogue ‘on the edablishment of effective pro-
competitive polices and inditutions to provide a drong disncentive to
anti-competitive conduct’

- to ‘ingigate APEC research, didogue and cooperation on anti-competitive
conduct between APEC jurisdictions, including viathe internet’, and

- to encourage inter-agency interaction in respect of public or private anti-

competitive practices.

New Collective Actions
New collective actions agreed by APEC's Competition Policy and Deregulation
group [CPD] in 2001* were:

1 Convenor’ s Summary Report on Competition Policy and Deregulation in APEC CTI, 2001

Annual Report to Minigers, Shanghai: October.



#eAdndertake capacity building programmes to asSst economies in implementing
the APEC Competition Principles.

#eContinue to devdop an undedanding of compdition polides andlor laws
within  ther  respective govenments and  within - rdevant  domedtic
condituencies, thereby fostering a culture of competition.

eeContinue support for the joint APEG-OECD Co-opadive Initigive in the
field of Regulatory Reform for 2002.

eeDeegpening the didogue with other APEC Fora and Subfora on the
understlanding and reporting of the implementation of the APEC Competition
Principles

= eDevelop atraning programme to promote competition in APEC Economies.

APEC — OECD Initiative
Pursuant to the APEC-OECD Cooperdive Initictive, an Opening Conference was
held in Singapore in February 2001 and focused on

‘the exchange of information on good regulatory practices [ag] an
important means to fulfil the god of dissemingting [the APEC
Competition Principles) and promoting the implementation of the

principles by member economies’?

This god fits with an ongoing Collective Action to encourage dl APEC

economies to implement these Principles.

The firda Workshop was then hdd in Beijing, September 2001, and examined the
following regulatory reform drategies.

#=The dedgn and opeaion of a broad and sudanable regulatory reform

program that produces concrete results for consumers and businesses; and

& Theimportance of building competition principles into regulatory regimes. >

2 APECCTI, 2001 Annual Report to Ministers, Shanghai: October.
% ibid.



Overdl, the emphasis of the APEC-OECD initiative is on ‘qudity regulaion’” and

‘pro-competition regulations and inditutions.  Competition principles ae seen as
a ‘guide to reform that will yidd dynamic and compeitive markets that foster

growth and economic welfare.’*

SOM | Report 2002
In its fird summary report of 2002 (27-28 February), the SOM acknowledged the
joint regulatory reform initigtive of APEC and the OECD as well as other CPD

work, induding drengthening economic legd infresiructure. It encouraged the
CPD to continue to foster a* culture of competition’.

Box 1
PROPOSED WORK PLAN FOR 2002 IN RESPONSE TO LEADERY
MINISTERS/'SOM DECISIONS

Teking into account the mandates given by the Leaders lat year in Shangha, the
CPD Work Plan for this year includes the following activities

2002 CPD Workshop will be hdd in May

CPD will discuss how to introduce the implementation of relevant aspects of
e-APEC Strategy, and Strengthening the Functioning of Markets in the OAA
chapters concerning Competition Policy and Deregulation.

Support and encourage joint government/industry capacity  building  programs
to improve regulatory standards, trangparency and governance practices.

Support TEL’s work to promote competition in regulatory dructures,
interconnection, internet development and rdated issues.

Encourage the implementaiion of the APEC Principles to Enhance
Competition Policy and Regulatory Reform through the deepening of the
didogue with other APEC Foraand Subfora.

Continue to devdop an understanding of competition policy andlor laws
within the economies and their domestic condtituencies, thereby fogtering a
culture of competition.

Building upon the informaion provided in the ‘Summay Report on the
Competition Policy and Law Datdbase which indudes information on dl
APEC

member economies’ competition policies.

Comments
Much has been achieved in bringing the language of competition principles into
APEC's mandream ddiberations, guided by the core princples of
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comprehensiveness, transparency, accountability ard non-discrimination. The
integrating work of APEC's Group on Services is paticularly pleesing.5 And,
importantly, Leaders agreed in the 2001 Shangha Accord that the Osaka Action
Agenda should be broadened to reflect fundamentd changes in the globa
economy, including strengthening the functioning of markets

It is disgppointing to note however, tha he APEC Compstition Principles did not
emage as a unifying themereference point in dther the agenda or report of

APEC's recent Joint ForaMeseting with its intended focus on cross-cutting issues.®

There is dearly a long way to go before these principles are vishbly trandaed into
comptition advocacy and a culture of competition. Until they are, with the
support of training programmes, competition-redricting actions by governments
as wdl as by busness will continue to impede economic and socid progress. As
has been said, competition advocacy can be regarded as a ‘ devel opment tool’.

APEC and the WTO and Regional Trading Arrangements
The 2001 Collective Action Plan adso encouraged APEC to:

‘... cortinue to respond pogtively to interest by the WTO Working
Group on the Interaction Between Trade and Compstition Policy in
shaing information on APEC's compdition policy/deregulation
work, in accordance with the mandate given by APEC Trade

Minisers.

And, in ther 2000 and 2001 Dedadions, Leadas affirmed and reaffirmed that

regiond trading agreements should be consgent with the rules and disciplines of
the WTO. Further, ‘these arrangements should be in line with APEC architecture
and supportive of APEC's gods and principles .

Comment

See Box 5in Annex.
¢ APEC Joint Fora Meeting, 1 March 2002, Chair's Summary Record, V. APEC 2002 Cross-
Cutting Issues Deliverables.



APEC has a lot to offer in the multilateral and RTA processes. It has made an
enormous investment in drategic thinking and consensus-building, condgtent with
its basic ams and principles, the region’s diversty and the organization's modus
operandi. The APEC Competition Principles are notable for ther breadth of
goproach and especidly for the guidance they can give to policies lawvs and
regulations that influence market entry conditions and the competitive process
more generdly. There is a very good case fa promoting their rdevance both in
RTAs and the WTO, especidly in view of the Leaders cdl for RTAs to be
supportive of APEC's gods and principles, and their cal for APEC and the WTO
to be mutually reinforcing.”

(2) TheCurrent Regional Position - Regional Trading Arrangements

Competition policies, conddent with deeper integretion, find expresson in the
explict competition provisons of some regiond trading arangements.  Often
there is a reativdy narow antitrust and trade-effects motivetion, i.e. where the
am of ‘competition policy’ is limited to ensuring that private conduct does not
inhibit the transfer of trade benefits derived from government messures to
liberdise trade. But, even then not dl countries support the incdluson of a generd
competition law in their domestic policy armoury.

Three dimensons of regiond competition policies can be identified:

(1) theconvergence of nationa competition policies
(2) policiestoded withintraregiond cross-border competition problems, and
(3) polices to ded with competition problems within the region that involve

inter-regiona issues.

One or more of these dimensons are present in each of saven RTAs sudied
recently by Lloyd and Vautier® These RTAs were the EU, CER, Andean Group,

" APEC Leaders Declaration (1999).

8 Lloyd PJ and Kerrin M Vautier (1999), Promoting Competition in Global Markets — A Mullti-
National Approach, Edward Elgar. See dso, Lloyd and Vautier ‘Cross-border Competition
Polices in Regionalisn and Globalization — Theory and Practice (2001), Edited by Sgd
Lahiri, Routledge Contemporary Economic Policy Issues.



NAFTA, Group of Three, MERCOSUR and the Chile-Canada FTA, and involved
amost 50 different countries (33 of which are members or associated dates of the
EU). Also, in 1998, foomd negotiaions on the FTAA were launched, induding in
repect of Competition Policy. A regiond goproach to the promotion of
competition was a feature of the 1990s.

Of the RTAs containing explicit competition provisons, there is congderdble
vaiaionin

%5 the degree of nationd convergence
%< the extent of region-wide rules, and
%5 the extent of provisonsfor deding with inter-regionad competition issues.

In devdoping a broad range of polices to promote intraarea competition,
induding nationd and regiond competition laws the EU is by fa the mogt
developed. It dso has apowerful supra-nationd enforcement authority.

CER members, too, have taken a broad gpproach to promoting competition,
induding extensve deregulation and the liberdisng of trade and investment with
dl trading patners as wdl as within CER. Nationd compstition laws have wide
soope and have increesingly converged (most recently in 2001) since ther broad
harmonisation in 1986. The transTasman, i.e. area-wide, competition provisons
ae vay limited in scope however (rdating only to use of subgantid market
power for a proscribed purpose). In contrast to the EU, CER has pursued a
decentrdized approach to enforcement, dthough inter-agency cooperdion is a
feature.

Canada-Chile and the Group of Three closdy followed NAFTA’s competition-
promating polides, incduding the subdantive competition law provisons.  But
these relate only to monopolies and date trading enterprises and, in the NAFTA
and Canada-Chile Agreements, merely require that the benefits of the free trade
areanot be nullified or impaired.



The compstitionrelated texts in the MERCOSUR and Andean Agreements are
influenced more by EU than by NAFTA, but not dl of the South American
membership has comprehensive national competition laws.

Further variations amongst RTAs emerge from a detailed lodk at their trestment of
ati-dumping rules subsdiesdate ads and countervaling duties, catds and
mergers — four arees of government policy that impact upon the competitive
process internationdly. For example only the EU, CER and Canada-Chile have
removed the intra-regiond anti-dumping remedy.

Ovedl, Lloyd and Vautier conduded that, to date, RTAsS have given rise to only
limited devdopment of regionwide compdition-promoting policies.  Probably
ther main contribution has been to competition advocacy and some convergence
of ndiond lavs. And we can note the experience that pre-exiting nationd
competition law has not been a prerequiste for the commencement of competition
policy formation a aregiond leve.

‘New-Age' Economic Partnerships

The 2000 Agreement between New Zealand and Singapore on a Closer Economic
Partnership represents one example of the changing conception of internationd
relationships as we pursue degper economic integration. Part 2 of that Agreement
is prominently titled ‘Competition’ and is preceded only by the preamble (which
itself makes reference to open, trangparent and competitive markets and their role
& ‘the key drivers of economic €fficiency, innovaion, wedth cregtion and
consumer welfare) and the Agreement's ‘Objectives and Definitions, one of
which is ‘to improve the efficiency and competitiveness of [Singgporeé's and New
Zedand's] goods and services sectors and expand trade and investment between
esch other’.

Box 2
PART 2: COMPETITION
Article 3
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Competition

1 The Paties recognise the drategic importance of cregting and maintaining
open and competitive markets which maximise totd wdfae. The Paties shdl
endeavour to implement the APEC Principles to Enhance Competition and
Regulatory Reform with a view to protecting the competitive process rather than
competitors and ensuring that the desgn of reguldion recognises options thet
minimise digortions to competition.

2 Each Paty <hdl endeavour to ensure that under this Agreement
impediments to trade and investment shall be reduced or removed through:

a goplication of far competition principles to economic ectivities induding
private and public business activities,

b goplication of competition and regulatory prindples in a manner that does
not disriminate between or among economic etities in like

circumstances,
o) reduction of transaction and compliance cogts for business, and
d promoation of effective regulatory coordination across borders.

3 The Parties agree that they shdl effectively protect the competitive process

across their economies as follows:

a they shdl endeavour to consult and cooperae in the development of any
new competition measures, whether these are specific or of gened
application;

b where there are regulatory authorities responsble for competition, they
ddl be adeguaidy resourced to cary out ther functions induding
effective non-discriminatory enforcement;

0 where there are regulatory authorities responsble for competition, they
shdl endeavour to exchange informaion and explore the scope for further
cooperation between them, with particular emphass on transactions or
conduct in one that has competition effects in the other's market, or in both
Parties markets.

Agreement between New Zealand and Singapore on a Closer Economic
Partnership
14 November 2000

As a sscond example of the changing conception of internationd rdaionships, the
Japan and Singapore New-Age Economic Partnership contans a competition
section which focuses on cooperdtion between competition authorities for the
pupoe of oontrdling anti-competitive  activities, etc.  (notwithstanding
Singgpore s lack of domestic competition law).

Comment

1




Preferentid trade agreements can be viewed as providing ‘naturd experiments or
laboratories ... to evauate the vdidity of some of the daims that are made about
the feesbility of internationd competition policy agreements® Hoekman poses
the following exploratory questions.

() Doesdiversty of current anti-trust regimes imply agreement is not feesble?

(i) Issupranationa enforcement required for rulesto be effective?

(iii) Does agreement on anti-trust rules require more genera competition policy
disciplines?

(iv)  Arelinkages between anti-dumping and competition infeesble?

And PECC could add, for example:

& To wha extent can the Competition Principles guide the scope of
preferentid arrangements and related negotiations?

e Do regiond approaches to promoting compdition offer something
distinctive from but complementary to amultilatera approach?

Such explicit questions would seem to provide a ussful bess for influencing and
monitoring approaches to competition in preferentia agreements.

(3 TheCurrent Multilateral Position - The WTO

GATT's international trede law reflected concern with the trade effects of
dumping, subsdized goods and date traders but did not provide for action agangt
trade catds. The WTO has no forma objective rdaing to the promotion of
competition as didinct from liberdisng trade. It has no subdanttive rules
explictly reaing to competiton axd no obligaions on members rdating to
nationd competition law. The specific trade-rdaed competition provisons tha
have been agreed rely on inter-government consultation and cooperation and these
are far from comprehensve in their coverage. They gpply to some services, not a
al to goods, and essentidly to government measures.

° Hoekman, B. (1998), ‘ Competition Policy and Preferentid Trade Agreements’, The World
Bank.



Tha sad, there is now an edablished interest in the potentid role of the WTO in
repect of ‘Compdtition Policy’. At its fird Minigerid in 1996, the WTO
edablished a Working Group on the Interaction between Trade and Compstition
Policy [the Working Group], induding anti-competitive business practices The
initiad  twoyear work programme focused on the rdationship beween the
objectives, principles, concepts, scope and indruments of trade and competition
policy. It induded docktaking and andyss of nationd competition polices and
laws as they related to trade; and the impact on international trede of anti-
competitive prectices dtate monopolies, exclusve rights and regulatory policies.
At the end of two years the Genera Council accepted that the Working Group
should continue its educative work and focus on:

esthe rdevance of fundamentd WTO principles (ndiond  trestment,
transparency, and most-favoured-nation trestment) to competition policy, and
vice versa

%5 gpproaches to promoting cooperdtion and communication among members,
indluding in the fidd of technica cooperation

& the contribution of competition policy to achieving the objectives of the WTO,
induding the promation of internationd trade.

During its discussons on the spedified principles, the Working Group was
informed of the APEC Principlesto Enhance Competition and Regulatory Reform
and their am ‘to provide a badss for policy devdopment rather than a sringent st
of specificrules. Further, it was suggested that

‘these principles would assg in the process of introducing
competitive markets within Member economies and recognized the
diverse crcumgances of Member economies that sought to

implement them.’ °

' Report (1999) of the Working Group on the Interaction between Trade and Competition
Policy to the General Council, WT/WGTCP/3, 11 October 1999, para 22.
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Discusson dso tuned to wha might be incduded in a ‘multilaerd framework

11

agreement’™, assuming the case for adopting such a framework was ultimately

persuasive.

Negotiations
In egablishing the Working Group, the WTO's 1996 Minigerid Declaration
Sated:

‘It is dealy undersood that future negotigtions, if any, regarding
multilaerd disciplines ..., will teke place only dfter an explicit
consensus decison is taken among WTO Members regarding such

negotigtions’

In recognizing ‘the case for a multilatera framework to enhance the contribution
of competition policy to internationd trade and development' 2 Miniters in their
2001 Dedadion agreed that negotiations will teke place on the bass of a
decison to be teken by explicit consensus on ‘moddlities of negotiations.
Meanwhile, the Working Group is required to focus on, inter alia, the darification
of core princdples, induding trangparency, non-discriminaion and  procedurd
fairness, and on provisions for hardcore cartds.

Box 3
INTERACTION BETWEENT RADE ANDCOMPETITION PoLICY

23. Recognizing the case for a multilaera framework to enhance the
contribution of competition policy to international trade and development, and the
need for enhanced technicd assgtance and capacity-building in this aea &g
referred to in paragraph 24, we agree that negotiations will take place dfter the
Fifth Sesson of the Minigterid Conference on the basis of a decison to be taken
by explicit consensus, a that Sesson on moddities of negatiations.

24. We recognize the needs of developing and less-developed countries
for enhanced support for technical assstance and capacity building in this areq,
induding policy andyss and devebpment so that they may better evauate the
implications of doser multilaterd cooperation for ther devdopment polides and

% Report (2000) of the Working Group on the Interaction between Trade and Competition
Palicy to the Generd Council, WT/\WGTCP/4, 30 November 2000.

2 Empheasis added.

B Modditieslay out the framework for how negatiationswill proceed.
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objectives, and human and inditutiond devedopment. To this end, we shdl work
in cooperaion with other rdevant intergovernmenta organisdions, induding
UNCTAD, and through appropriate regiond and bilaterd channds to provide
strengthened and adequately resourced assistance to respond to these needs.

25. In the period unil the Ffth Sesson, further work in the Working
Group on the Interaction between Trade and Competition Policy will focus on the
daification of:  core principles induding trangparency, non-discrimingtion and
procedurd farness, and provisons on hadcore catds —moddities for voluntary
cooperation; and support for progressve reinforcement  of  competition
inditutions in devdoping countries through capacity building.  Full account shdl
be taken of the needs of deveoping and least-developed country participants and
goproprigte flexibility provided to addressthem.

Ministerial Declaration, Ministerial Conference, Fourth Session, Doha
9-14 November 2001.

WTO Working Group Meeting 23-24 April 2002
At the mogt recent meeting of the WTO Working Group, technicd assstance and

cgpacity building issues were the primary focus as was a concern to focus on

‘The implications of doser multilaterd cooperaion [on  the
interaction  between trade and competition policy] for
development policies and objectives’

WTO Symposium 29 April-1 May 2002

At a recent WTO symposium, the WTO Director-Generd  described competition
and the other Singapore issues as ‘devdopment issues, dthough there was
scepticiam that poor  countries would  benefit from WTO negotiations in these
aess. There was dso concern that the multiplicity of issues and overloading in
new negotiations could impede the WTO' s organizationd effectiveness.

(4) PECC’sCurrent Position
The PECC Competition Principles'®

¥ BRIDGESWeekly Trade Digest Vol.6 , No.16.
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ibid.
Pacific Economic Cooperation Council (PECC) (1999), PECC Principles for Guiding the
Devdopment of a CompetitionDriven Policy Framework for APEC Economies, Auckland:
June.
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The PECC Competition Principles were an important input to the APEC
Competition Principles. Both sats of principles were intended to endure and to
have longterm draegic dgnificance for policy developments within @ APEC
economies.  In essence, they reflect a collective misson in the region - involving
both business and governments - to:

?7? Grow thetota supply of goods and services from dl sources (not just trade).
That means:
0 breaking down government barriers and distortions to competition
(including to competition through trade); and
0 abroad focus on economic efficiency, including downward pressure on

business compliance and transaction costs

?? To foster a competitive process based on economic merit.
That means:
o allowing relatively inefficient producers/suppliersto fail; and
o disciplines to prevent business actions that undermine he competitive
process (noting that there is no consensus in PECC or APEC that every

country should have a general competition law)

?? To achieve moreinclusive participation in economic processes
That means the participation of:
0 developing aswell as developed economies
0 SMEsaswell as MNEs
0 agricultureaswell asindustrial producers;, and
0 customers/consumers aswell as producers

?? Minimize uncertainty for busness and build confidence in sysem farness and
predictability
Again, in PECC terms, that means:
0 transparency of policy formulation and implementation
0 consistency in applying competition principles;, and

0 avoiding unforeseen or unclear rules and regulations.

16



Competition Principlesin Practice

At the 2000 PECC Trade Policy Forum in Brune, the central theme for the
s$sson on compdtition was how to shift from ‘competition principles in the
meking to ‘competition principles in practicg. In introducing thet sesson, | sad
that for this shift to become aredity, there were three key requirements.

(1) The Principles needed to be vishly integrated throughout APEC's work
programmes and Individual Action Plans. PECC dso needed to demondirate
its capacity for interpreting and integreting the principles in its own Work

Programme and Action Plan

(2) Coopedtion a different levds within as well as between government

adminidgrations.

(3) Tangible connections between the expectations we have of policy-makers —
as reflected in the Principles — and the requirements for capacity-bulding
and technical assstance in individua economies

There was generd support for building understanding of the implications of the
Principles for different economies (developed as wel as devdoping) and for
different sectors and policy aeas;, and there was cetanly interest in Pau
Crampton's  forwarcHooking  contribution  on  ddivery  mechanisms  ad
inditutional and human cgpacity-building and technica assstance.

Snce tha time, there have been some important ‘competition’ initistives under
the auspices of PECC, induding collaborative work for APEC's Group on
Services”;  colleborative work with the World Bank;™®  and a collation of papers
on the trestment of market power in East Asa ™®

T The Implications of the APEC Competition Principles for Services, Trade and Investment’,
as reflected in Phase 1l of the Development of the Menu of Options for Voluntary
Liberdization, Fecilitation and Promotion of ECOTECH in Services, Trade and Investment.
SeeBox 2.

Lloyd, PJ and Associates (forthcoming), ‘Harmonising Competition Policies in the East
Asan Region’, Contribution to Joint World Bank-Jgpan Study on East Asas Future
Economy; Vautia, K.M., P. J Lloyd and I-W. Tsa, ‘Competition Policy, Developing

17



Comment

The inaugurd Trade Forum in Lima provides an excdlent and timey opportunity
for PECC to reconnect and remoctivate its network of competition experts,
espedidly in view of

(@ thegrowing interest in regiond/sub-regiona partnership arrangements

(b) theindusion of competition policy in the Doha Development Agenda; and

(c) therdevance of the APEC Competition Principlesto regiond and
multilatera deliberations.

The consensus reeched within APEC on these principles cannot be under-vaued
& a bads for advancing this region's interests in different regiond and
multilateral settings.

[I. Central Issues

It is not the purpose of this postion paper to document dl of the issues tha have
previoudy been rased or are likdy to be rased in connection with competition
agendas a multilateral and regiond levels. However, as a backdrop for the Trade
Forum’'s ddiberations on how PECC can now contribute to these agendas, it is
necessary to place some of these issues on the teble.  After dl, they hep explain
the different perspectives and approaches tha we observe in  interndiond
discussons and policies. It should be borne in mind that PECC has dready

reached a consensus on some of these issues.

1) There is a conddeable divergence of views amongst the three mgor
players, the EU, Jgpan and the United States. The fact that those a the
centre of current debate have such divergent views spdls difficulties for the

Countries and the World Trade Organization’.  Martin W. and M. Pangestu (Eds) (2002) in
Options for Global Trade Reform A View from the Asa-Pacific, Cambridge University
Press.

® " Round, D. (Ed) (forthcoming), ‘The Treatment of Market Power in East Asa Law, Policy
and Practice’.
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multilateral agenda. The divergence largely originates from different views

on

(@) the scope of ‘Competition Policy’ in an international setting
#& Doesthis policy area go beyond compeition law?

£ |scompetition law necessarily induded?

£&5  \Where does anti-dumping fit?

% Are both government and bus ness actions covered?

(b) the primary objective of * Competition Policy’
#& |sit directed at competition and efficiency in dl markets?
z&s Or is it amply to increese trade and prevent nullification of the gains

from trade?

Put another way: Is the am of Compstition Policy to maximize trade and
the interests of particular producerdexporters, or to maximize wefare in the

interests of producers and consumasin genera?

Essentidly, the difference here is between a desre to respond to actud or
perceived impediments to trade and a broader proactive postioning of
vaious policdes which, in combingtion, am to promote competition from al

sources (including trade) in dl markets.

(c) the appropriate multi-national level(s) — bilateral, regional or
multilateral - for pursuing the objectives of ‘ competition policy’

Relevant here is the fact that the WTO and APEC indtitutiond models differ
makedly. The WTO is a multilaera rulesbased organization with a
mandate to negotiate tariff and nontariff concessons that bear on trade.
These concessons are the outcome of negotiated reciprocity in each Round.
In APEC, reciprocity is expected to evolve over time through a process of
concerted unilaterdism.  As recently as 2001, APEC Economic Leaders
reffirmed their beief in the ‘unique APEC Approach’, based on the
‘fundamental  principles  of voluntarism, consensus-building, a combination

19



of individud and collective actions, flexibility, comprehensveness and open
regionaism.

When looking a the ‘interaction between trade and competition policy’,
which the WTO Working Group is mandated to do, the following issue is
properly rased: What is to be induded as a trade-rdlated competition issue?
The mogt obvious areas for incluson are:

export and import cartels
anti-dumping

pardld importing
subgdized trade.

¥ 3 3 3N

A sendble suggesion emanating from the Working Group is to focus on
those government as wdl as private measures with the greatest potentid to
impact negatively on tradeand competition.

There is condderable caution amongs developing countries on a multilaterd
framework for Competition Policy and, in paticular, the extenson of WTO
rules to anti-trus. And incondsencies in sandards adopted by developed
countries do not go untnoticed — incuding permissveness in respect of
export catds To dae, there gopears to have been limited direct
involvement by smdl deveoping economies in the WTO Working Group,
athough Latin American members, especialy Peru, have been active.

£&5 In particular, developing countries (amongst others) do not necessaily
support the shared view of the EU, Japan and the United States, nor of
the OECD membership as a whole, that domestic competition law and
enforcement mechanisms based on common objectives are essentid for

dl countries.

0 The US in resding multilateral anti-trust rules, srongly favours the
pursuit of anti-trust objectives through a combination of nationd
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lavss ad a gread of bilaerd cooperation agreements
(notwithgtanding thet these agreements have mgor limitations and
have not resulted in the withdrawd of the threst of unilatera extra:
territorid action).

#& The WTO Working Group has in fact given much atention to the sorts
of compdition lav exemptions and phase-in providons that could be
gopropriate in the context of a flexible response to the circumstances and
needs of developing economies. Even 0, there are dearly hurdles for
developing economies if they ae to st up the necessry legidative
framework and independent enforcement capacity; to overcome
resgance, including by State Owned Enterprises, to new concepts, and
to address fears that multinationd enterprises and others will use/misuse
competition law for ther own ends (especidly given the widdy-hdd
perception that anti-dumping laws have been used in a way that is more
detrimenta than conducive to the competitive process).

There are no generaly agreed standards for rules to address anti-competitive
busness conduct. And tha is not for want of trying® A  dgnificant
number of the WTO membership does not presently have a nationd
compstition law. Vaiaions in exiding laws, and ressance by deveoped
countries even to bringing procedurd aspects into cdoser dignment, are
anple tetimony to the difficulies of achieving convergence in the
objectives, scope and procedures and substantive provisions of these laws.

The number of subgantive anti-trust rules that could be promulgated by the
WTO would seem to be very limited, egpecidly if outright prohibition is
sought.  This partly explains the focus of the Working Group (and of the
OECD) on socdled hard core catels where some agreement has been
forged, & leas amongst developed countriess The OECD definition goes
beyond price-fixing ad bid-rigging however; 0 if this definition were
formaly adopted, it would cover quite a range of busness behaviour. Then

D TheHavanaCharter, UNCTAD, OECD.
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there is the question of whether an outright prohibition or ‘rule of resson’
goproach should apply. A per se prohibition may be judified in reaion to
certain forms of conduct on grounds that any postive economic effects are
likdy to be s0 negligible rdaive to the detrimentd effects that they ae
judifisbly disregarded.

Box 4

Hard Core Cartel

An  anticompetitive  agreement,  anticompetitive  concerted  praectice,  or
anticompetitive arangement by competitors to fix pricess meke rigged bids
(collusve tenders), edablish output restricions or quotas, or share or divide
market by dlocating customers, suppliers, territories, or lines of commerce.

OECD (1998), Recommendations Concer ning Effective Action Against Hard Core
Cartels.

6 The WTO's binding trade rules are directed a government measures. There
would be serious enforcesbility problems associsted with multilateral  rules
amed a anti-competitive private conduct, even if the country or countries
involved each had a competition law.

7 The WTO Working Group has been ddiberaing on the rdevance of
fundamentd WTO principles to competition policy and vice versa. The
principles tha have been identified in those ddiberaions ae nationd
treatment, trangparency, and most favoured nation treatment.

There is a big difference between these principles for trade rules and the core
principles for promoting competition in globdizing maketls.  In paticular,
non-discrimination isinterpreted differently:

?? In internationd trade law, the principle of nondisiminaion in the
sense of most favoured nation trestment is directed a geogrgphic
discrimingtion in goods and sarvices trade and is redricted to non-
discrimination among foreign netions.
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?? In PECC's competition framework, non-discrimination is used in the
sense of competitive neutrdity between adl modes and sources of supply.
It thus embodies nationd trestment.

?? APEC modified this and, more in line with WTO language, substituted
thefollowing:

‘Applicetion of competition and regulatory principles in a
manner that does not discriminate between or among economic
entities in like circumstances, whether these entities are foreign
or domestic’

The trade usage is thus much narrower than the competition usage. The
WTO principles of nationa trestment and MFN are limited by definition and
do not adequately capture the essence of dther of the core PECC principles

of non-discrimination or comprehensveness.

PECC’sTrade Forum Research Agenda

Now that the WTO has agreed on the admisson of ‘competition policy’ to
its devdopment agenda, PECC has an obvious interes in exploring the
rdlevance of its competition principles in a multilateral context. We should
continue to be concerned about a purdy trede-rdaed goproach to
competition issues, i.e. an goproach dominated by trade objectives and trade
andyss rather than wider competition objectives and competition andyss.
A dating propostion is that the primary focus of the WTO, given its basc
mandate, should be to ensure that its trade rules and disciplines are designed,
goplied and enforced in a manner that supports rather than detracts from the
competitive process and the drengthening of globaizing markets. PECC's
primary focus should thus be on how best to aply its competition thinking
to the WTO' sexigting trade measures.
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With some urgency, given the proximity of the Fifth Minigerid Sesson, the
Trade Forum could more or less adopt the WTO Working Group's agenda as
dipulated in the Doha Minigerid (see Box 3, 25) — in order to determine
what consensus we can build around the very issues that the Minigers have
charged the Working Group to look a in preparation for determining
negotiating moddities.  In the case of hard core cartels however, the Trade
Forum's interes is likdy to be focused on the export and import category.
In the near term, we could ussfully reach and examine the questions:

() Wha maters might properly be included in the WTO's negotiaing

framework?

(i) Wha maters might be excluded, on grounds tha they ae not
conducive to multilaerd negotigion or to hinding multilaerd one-
szefitsdl rules?

Hopefully, PECC will work cosdy with APEC on this same agenda, noting
that APEC's Competition Policy and Deregulation group said recently thet it
is seeking ways to drengthen rdationships with others, incduding PECC.
The SOM too, a its second meeting in Mexico (24-25 May) - in the context
of drengthening the multilateral trading sysem - is ‘to consder APEC's
possble contribution to the Doha Development Agenda, as wel as to the

WTQ's capacity-building agenda

The Trade Forum could play a role in hdping to identify particular points of
tenson between APEC's gpproach and the WTO's approach to ‘competition
policy’ and principless. APEC has rgected top-down one-szefits-dl rules
for promoting competition in the AsaPacific Region and, ingead, has opted
for the principles goproach with its inherent flexibility and rdiance on
concerted unilaterdism.  The chdlenge here is to influence the WTO's
competition agenda in such a way that it reinforces rather than compromises

APEC’s aims and gpproach.
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In concluson, the Trade Forum with its two Task Forces is very wel postioned to
explore the complementarity of regiond and multilaterd gpproaches to promoting
competition in globdizing markets. Armed with the PECC Compstition
Principles, the Forum can hdp inform and prioritize the competition agendas of
the WTO and of parties to preferentid trading arangements. Building on our
invesment in the Competition Principles will help ensure better returns for the
AsaPacific Region.

Annex

Box 5

D. Competition policies/laws

Ideal Situation

A contetable economic environment that induces business investment, technologica
innovetion and long-term economic growth.

Background
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Compsetition policies/laws go beyond the market access principle and comprise the set of
measures and instruments used by governments to promote and protect the “conditions of
competition” in domegtic and international markets. Important elements of competition
policieslaws include antitrust laws (e.g., to sanction cartels and anti-competitive mergers
and monopolies), privetization, deregulation, and policy with respect to subsidies. The
main objective of competition policieslaws is to safeguard the competitive process, in
order to enhance efficiency and increase consumer welfare.

[llugtrative Ligt of Policies to Enhance Competitive Markets

»

7
7
7?
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Mesasures to facilitate domestic entry and exit,

Deregulation of sectors,

Imposition of hard budget constraints on public enterprises,

Deregulation/privatization and encouragement of both domestic and foreign
investment,

Reliance on market forces to determine the alocation of productive resources,
Observation of transparency and objective criteriag,

Devdopment of lawvs and independent inditutions to implement and enforce
competition frameworks,

Review of regulations in order to promote competition on the basis of efficiency and
innovation to sectors and networks.

Main points of GOS discussion on Competition Policies/L aws

a. APEC Competition Principles

The “APEC Principles to Enhance Competition and Regulatory Reform” set out as
their objective the promotion of merit-based business competition through four
eements, namdy: i) comprehensveness; ii) non-discrimination; iii) trangparency; and
iv) accountability.

b. Featuresof the APEC Principles to Enhance Competition and Regulatory

Reform

- Hexibility: the principles do not advocate adoption of a particular form or
framework of competition a the nationd levd and may draw upon various
eements, such as competition law, open trade policy, IPR protection, and
privatization. Such a framework can differ from economy to economy.

- Coherence the APEC Principles to Enhance Competition and Regulatory
Reform advocate coherence in policy making.

- Market-based: the principles are based on rules of market economy.

- Broad gpplication: The principles have broad application to economic activities
and to the output of both goods and services.

c. Application of the APEC Principlesto Enhance Competition and Regulatory
Reformto services

- Comprehensiveness. broad gpplication in terms of dl service sectors

- Non-discrimination: Application of competition and regulaory principles in a
manner that does not discriminate between or among economic entities in like
circumstances, whether these entities are foreign or domestic.

- Trangparency: publication of competition laws, regulations and other non-
confidential measures related to aspects of competition policy.

- Accountability: ensuring implementation of the APEC Principles to Enhance
Compstition and Regulatory Reform.

d. Competition provisionsfor servicesin the GATS
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GATS contains only limited provisions on competition per s2 Such provisions can
also be found in the Reference Paper of the Agreement of Basic Telecommunications
which has been adopted by some but not al WTO members.’

e. Codts and benefits of competition policies

- Benefits from competition policy can be redized through: (i) improved resource
dlocation and grester consumer wefare, (i) the promotion of contestable
markets, and (iii) the enhancement of efficiency.

- Cods from competition policy can be present in the form of: (i) transtory
unemployment; and (ii) absorption of peciaized and human resources.

Areas of GOS consensus on Competition Policies/L aws
a. Broad application
Competition principles goply in a broad-based way to economic activities including
both goods and services.

b. Importance of benefits of competition policy
The benefits to be had from competition policy are important, and the lack of
competition policy for an economy can carry high costs.

¢. Principles-based approach

A generd, principles-based approach to competition policy fits well with the need for
flexibility. Such principles are instrumental in forming nationd policies that advance
consumer welfare.  Efficiency and optimum alocation of resources need to be high
priorities for policy makers.

d. Esablishment of independent competition policy body

Egtablishing an independent competition policy body assures impartidity in decison-
making. The ability to do o is rdaed to ECOTECH and the need for ingtitutiona
capacity building.

e. Regulatory Impact Analysis (RIA)

The consideration of how to conduct a Regulatory Impact Analysis (RIA) is a good
way to begin implementing the “APEC Competition Principles’ and is related to the
discussion of what is“good” domestic regulation.

Annex to Convenor's Summary Report on Services, APEC 2001 Annual Report to
Ministers Committee on Trade and Investment, Shanghai, October, pp.40-42.
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