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Transparency in Regulation of Services

Sherry Stephenson and Soonhwa Yi

|. Transparency in Domestic Regulation

The unique characteristics of services determine the nature of redrictions to trade
in sarvices. Sarvices embrace the following persondities @ they are intangible and non
dorable; b) there is a high prevdence of regulatory intervention to counteract market
falure and achieve noneconomic socid benefits ) there generdly must be proximity
between consumers and producers, d) there is both capitad and labor factor mobility
associated with their trade. The redtrictions to internationd services trade are in the form
of nontaiff bariers, including domestic regulations which often adversdy limit market

access as wdll as the performance of foreign services providersin the domestic market.

As regulatory messures affecting trade in services are inherently non-transparent,
regulatory trangparency is an important component to facilitate such trade. Foreign
service providers can only be made aware of laws, decrees and other regulations as well
as adminidrative practices if and when they are made publicly available. In the absence
of information on these measures, foreign service providers are handicapped in their

access to third markets and crippled in operating their businesses.

Thus transparency provides an essentid tool to service providers through making
clear on the one hand the discriminaiory dements present in the measures affecting
sarvices trade, and on the other hand, the regulatory requirements in place that govern the
operation of al services providers in a given market.  This includes making explicit the
rationde behind regulatory decison-making, dong with those procedures involved in
adminigering, implementing, and enforcing regulaions. Only when sarvices providers
have access to complete and trangparent information on the conditions and congraints
affecting their access to foreign markets, dong with the requirements and the necessary
competence, can they effectively engage in services trade.



This paper discusses the rational for trangparency in the section 2 and
encompasses economics of regulatory transparency in the services sector. Then it moves
to the examinations of legd provisons on transparency and practices of regulatory
transparency a both multilaterd and regiond levels. The paper dipulates severd means
to enhance regulatory trangparency at both ex ante and ex post regulatory indruments. It
attempts to conclude the paper with suggestions gpplicable to the APEC economies.

II. The Rationalefor Transparency

The issues of transparency derives from a problem of imperfect or incomplete
information. Trangparency is “the opposite of secrecy”?, as rooted in its connotations of
purity and clarity. It encompasses “sdf —disclosure” or “regulation by reveation” upon
globa governance gructures in trade, human right, environment and security.  Under the
broad terms, Find & Lord (1999) equates trangparency with a mechanism that facilitate
the release of information about policies, capabilities, and preferences to outsde parties,
market and, internationd inditutions. It is very wel ddivered by Greider (1987) the
impact of the imperfect or incomplete information, who authored “Secrets of the Temple’
that invoked an image of the high priets of monetary policy velled behind marble wadls
in Washington, D.C., making myderious decisons tha affected the lives of all
Americans.  What is the underlying rationde for transparency in trade? A paper by the
WTO Secreariat has st out four mgor ways in which trangparency is useful in
fadilitating and liberdizing trade flows. 3

Fird, transparency helps in promoting a rules-based gpproach to trade policy at
the nationd leve. A basc condition for the rule of law is tha al legd requirements be
published and made publicly avalable, and wherever possble, enforced only after those
juridica persons under their purview have had a chance to become acquainted with them.
The provisons concerning the imparttid adminidration of such legd requirements and

2 Forini (1998).
% See WTO WT/WGTCP/W/114, “ The Fundamental WTO Principles of National Treatment, Most-
Favoured-Nation Treatment and Transparency”, background note by the WTO Secretariat, 14 April 1999.



the scope for review by an independent body of decisons concerning their gpplication are
aso criticd in thisrespect.

Second, transparency provides information to economic actors so that they can
take maximum advantage of the opportunities created by legd rules disciplines, and
commitments, whether this concerns market access, treatment of service providers,
protection of intellectua property or other relevant matters.

Third, transparency facilitates monitoring of compliance with obligations under
the multilatera trading sysem and other international agencies and, through this means
helps to avoid disputes.

Fourth, transparency fecilitates multilaterd trade negotiations under the WTO as
well as discussons on trade reations a the regiond levd such as those in APEC that
promote the further liberdization of internationd trade.

Further, regulatory transparency is an important tool to foster far and equitable
competition in sarvices trade through dlowing equa avalability and access to vitd
information. All potentid economic actors should have the same potentid access to
information on messures afecting services trade 0 as to have an equd darting point in
competing with each other. Otherwise, one party with privileged access to information
would be advantaged with respect to others that do not have this access, and the result

would distort market outcomes.*

Trangparency tackles the issue of opacity cods that arise when firms ought to
overcome the imperfect or imperfect information that should have been provided by an
aopropriate government/ regulatory body. As shown in Annex Il, the higher level of
opecity in policies and regulations, the higher transaction codts a firm should burden. The
lack of transparency imposes a hidden tax, equivdent to levying average 24 percent
incorporate income tax, let done imposng a risk premium a the internaiond capitd

markets.

The provisions of the three main WTO Agreements containing obligations for publication are GATT
Article X; GATS Articlelll; and TRIPS Article 63.
* See Feketekuty, “ Regulatory reform and trade liberalization”, 2000.



Trangparency atributes to the efficient adlocation of resources by ensuring that
economic actors have sufficient information to identify risks and didinguish one firm's
or an economy’s circumstances from another's® Most importantly, transparency helps to
inform market expectations, thereby creating credibility and accountability.

[Il.  Economics Considerationsfor Transparency

The demands for trangparency in domestic regulations in services are increasng
in large pat because of the increased role of services nationd economies. Firdt, services
account for 60 percent of the worlds GDP® The World Development Indicators
publication (2001) shows that 119 out of the 132 listed countries have a share of services
in GDP that exceeds their industry share. Singapore, for ingtance, has more than 60
percent of its GDP accounted for by services, and Hong Kong and the U.S. as much as 80
percent. Second, measurable services trade generates nearly one-third of word trade,
disproving the idess thet services are basically nonrtradable.” From 1990 to 1999, world
trade in commercia services increased a an annud rate of 6.2 percent. The growth of
sarvices trade during this past decade has been especidly outstanding in developing
countries (with average annua growth rates of over 13 percent). As services output and
trade increase, more people and businesses are affected by non-transparent regulatory
practices.

Where is the transparency most important in the context of the various modes of
supply of services trade? Karsenty (2000) shows that on the basis of available datidtics,
mode 1 of cross-border trade and mode 3 of commercid presence are dmost equaly
important and together represent close to 80 percent of totd services trade® Thus
transparency in regulations affecting these two modes of supply is critical as the lack of
transparency may dffect the preference of services suppliers and thus the dlocation of
investment. Being closdly related to accountsbility and certainty, trangparency or its

° IMF (1998).

© World Bank (2001).
"WTO (2001)

8 Karsenty (2000).



absence dlows foreign service operators to assess if the domestic market holds
accountability and certainty for ther invesment and trade decisons. This accountability
and cetainty are egpecidly cruciad for mode 3, as it often involves large amounts of
cgpitd investment. Once a firm is established in the market, it is difficult and codly to
pull out. Therefore when faced with a choice between mode 1 and 3 and not having
complete or adequate information about regulatory policies, a service provider one may
opt for cross-border supply instead of an investment or commercia presence, even if the
latter promises greater profit. This is paticulally true in today’s modern world when
technology development facilitates services trade in the form of mode 1. Thus, opague
regulatory practices may serve to shift the pattern of services trade and deprive countries
of needed sources of capital. Taking into account that foreign direct investment can bring
with it dgnificant pogtive bendfits such as employment, inflow of physicd cepitd and
human capitd, introduction of innovation and advanced technology, this shift results in
the loss of possible welfare for the host economy.

Lack of trangparency may influence the location of foreign direct investment
(FDI) as wdl. Under the assumption that al market variables, other than the degree of
regulatory transparency, are equa in two markets, a foreign service provider will most
likdy opt for the market with the higher degree of regulatory trangparency and more
complete and accurate information on the conditions affecting his operations that may
facilitate transactions. Regulatory transparency affects a foreign services provider who
dready edtablished his dffiliate in the domestic market. Bredin (2000) notes that lack of
trangparency is the mgor reason why foreign investors consder leaving the market.
Drabek and Payne (2001) attempts to measure the impact of the trangparency on foreign
direct investment. They edimate the extent to which trangparency affects FDI under the
assumption that the rdationship between transparency and FDI  inflows can be
represented by a continuous function with congtant properties. As Graph 1 shows, the
relationship between transparency and FDI inflows are likely to be non-linear: the shift to
higher levels of transparency may impact an economy’ s attractiveness of FDI.

Graph 1
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Economies desirous to attract foreign direct investment in services thus are under
pressure to make avalable accurate and up-to-dae regulaory information. This is
paticularly the case for naiond and sub-nationa regulations which become trangparent
only when governments and their agencies publish or notify them. In economies where
governments and their agencies are accustomed to withhold information, transparency is
a a premium and the multilaerd trading sysem or regiond trading sysems and
groupings such as APEC may become important sources to encourage transparency in
domestic regulations.

IV.  Trangparency : Legal Provisionsand Revealed Regulatory Practice
V.1 Legal Provisionsto ensure Transparency

Trangparency is one of the basc GATT principles under the multilatera trading
gysem, dong with mogt-favored nation treatment (MFN) and nationa trestment. World
Trade Organization (WTO) agreements dtempt to make effective the principle of
transparency in services trade in two mgjor ways.

1. through the obligation to publish, or a least make publicly avalable a the
nationd leved, dl rdevant laws regulaions, and adminidrative requirements.  Often
linked with this are provisons reating to the impartid adminigration of such laws and

regulations and the right of review of decisons taken under them; and



2. through the obligation to notify various forms of governmenta action to the
WTO and WTO members.

GATS features the concept of transparency in its Preamble “Wishing to establish
a multilaterad framework of principles and rules for trade in services with a view to the
expahgon of such trade wunder conditions of trangparency and progressve
liberdization...”. The GATS promotes trangparency in services trade via severd
transgparency requirements and through the nationa schedules of specific commitments.
Severd atides of the GATS contain notification requirements, namely Articles I, V,
VI, VII, VII, and IX. This section will only discuss transparency and natification

requirementsin Articles 111 and VI.

GATS Article Il specificaly sets out publication requirements, together with the
severa WTO notification requirements. Article 111.1 requires its members to publish
promptly, and except in emergency Studtions, a the latest by the time of their entry into
force, dl rdevant measures of genera application which pertain to or affect the operation
of the Agreement. Its application is broader than some other GATS obligations: it gpplies
dl regardless of whether members made a specific commitment under the GATS, that is
its gpplication is a the domestic jurisdiction.

Article 111.4 obliges WTO members to establish one or more enquiry points to
provide specific information to other members, upon request, on relevant measures of
generd gpplication which pertain to or affect the operation of GATS. Pursuant to this
aticle, 84 enquiry points have been established and notified to the WTO as of 2001.°
Mogt enquiry points, with an exception of three WTO members, are usudly located in
Trade Minigtries but the contact person is often not an expert on domestic regulaions or
lans!® As such, the need for coordination between Trade Ministries and other ministries
or depatments within the adminigration, when handling enquiries from third countries,
is in quesion. Poor coordination and delay in obtaining information would hinder the
effective operation of the GATS Article Ill. In addition to enquiry points, some countries

9 Each EC Member (15) hasits own enquiry point. The list of enquiry point is available at
http://www.wto.org.




mantan a web ste!* However, such web stes are more focused on providing

information on the GATS rather than on domestic regulations.

Article 111.3 sets out annua natification to WTO of new, or changes to exidting
laws, regulations or adminidrative guiddines affecting services sectors where the
Member has made specific commitments. Pursuant to the Article 111.3, 119 notifications
have made as of 2001. Mogt natifications specify the povison of the adopted legidation,
which affect trade in services covered by notifying party’s specific commitments. They
give ether the reference of the text or the natiiond enquiry points. Again, this returns to
the quedion of the utility of the enqury point in the provison of legidation affecting

trade in sarvices.

The term “transparency” as such is not used in GATS Artice VI but severd
requirements set out in its provisons in fact target the objective of creating more
trangparent regulatory decison making, implementation and enforcement. The provisons
are following: @ dl measures of generd application affecting trade in sarvices are to be
adminigered in a reasonable, objective and impartid manner; b) review mechanisms are
to be established; ¢) information is to be provided on the dsatus of application; d)
licensng and qudification requirements and technicad Standards are to be based on
objective and transparent criteria, and they are to be not more burdensome than necessary
or to congtitute a restriction on the supply of the services, and €) adequate procedures on

professional services and to be followed.

Mog regionad trade agreements st out obligations smilar to the GATS
provisons with respect to publication and notification of messures and the establishment
of enquiry points.

V.2 Revealed Regulatory Practicein the GATS

A type of reveded trangparency in the GATS is condituted by the nationd
schedules of gpecific commitments. The specific commitments disclose information on

10 K enya, Tunisiaand Uganda are the countries that provide anumber of sectoral enquiry points, such as
enquiry points on telecom sector and financial and banking sector.
1 For instance, Australia, Canada, New Zealand and EC.



market access limitations and nationd treatment qudifications and conditions for
included sectors. However, as discussed earlier, the GATS provides a great ded of
flexibility to WTO members in the way and content in which they st out pecific
commitments.  Andyses of these commitments conclude that most countries scheduled
only a limited part of their services sector.’? While severd commitments have been made
in sectors congdered to have low levels of redrictions (i.e. tourism, business services), a
limited number of commitments have been made in other more sengtive sectors (such as
hedth and education) so that little is known about the type of regulations present in many
sectors.  Additiondly, the ability of members to schedule commitments a less than the
regulatory ‘status quo’ means that those commitments in the schedules are not dways

representative of actua conditions in the marketplace.

Domesdtic regulations for those sectors committed which do not fal under the six
different types of maket access limitations and which do not violate the nationd
trestment provison are not subject to specification (i.e. those measures that are non
quantitative and non-discriminatory).  Thus the schedules do not provide information on
domestic regulations which are subject to the disciplines of Article VI. Information about
such regulations must therefore be sought through enquiry points.

Further, there is a criticiam that the schedules are not user-friendly and thet it is
both difficult and confusng to read and interpret them. The confusion is to some extent
due to the complexity of disentangling trade protection, overly redrictive gpproaches to
nationd regulation, and the pursuit of legitimate public policy gods®® It aso can be
traced to the interweaving of market access and naiond trestment measures in the
commitments. The dx different types of market access limitations specified in Article
XVI must be scheduled for dl sectors inscribed in the schedule, if they are maintained,

irrespective of whether the meesures are discriminatory or non-discriminatory  ones '

12 5ee Bernard Hoekman (1996), "An Assessment of the General Agreement on Trade in Services," inThe
Uruguay Round and the Devel oping Economies, edited by Will Martin and L. Alan Winters, Cambridge:
Cambridge University Press.

13 Feketekuty (2001), Improving the Architecture of GATS

14 By including in market access non-discriminatory measures (those that restrict market access overall but
do not discriminate against foreign suppliers), GATS went well beyond the GATT to cover some aspects of
competition policy — defined broadly to include government regulation in specific sectors (Snape 1998,
Snape and Bosworth 1996, Bosworth 2001).



Under Article XVII on Nationd Treatment, al types of discriminatory measures affecting
the supply of services must be dipulated. Thus discriminatory quantitative measures may
fdl under both market access and nationd treatment provisons (depending if they are
Quantitative or non-quantitative in nature). The inte'weaving of market access and
national treatment confuses the true nature of members scheduled commitments and
leads to different interpretation over the commitments, especidly regarding commercid

presence (mode 3).1°

V.3 Revealed Regulatory Practice in Regional Agreements

A consderable difference in the actua transparency provided to service operators
in many regional agreements derives not from the normétive provisons of the agreements
which are smilar to those of the GATS but rather from the negotiating moddity they
have adopted. While the GATS negotiations take place under the postive listing (bottom:
up approach) for services sectors and the negative listing of measures, the focus of the
negotiations is on the incluson of commitments in natiiond schedules and on the need to
broadly determine their equivdency for the purpose of "reciprocity.” This is much more
difficult to do for services than for goods, since bariers to foreign service providers are
not present in the form of quantifiable border measures such as tariffs and quotas, but in
the form of discriminatory eements contained in domestic laws, decrees, and regulations.
Under the negative liding (top-down approach), al sectors and measures are included
under the disciplines of MFN, nationa treatment, and no loca presence requirement, and
al sectors and measures must be liberdized unless otherwise explicitly specified. Thus
the focus of negotiations is on the content of the lists of reservations, or non-conforming
mesasures, to ensure that these do not excessvely compromise the liberdizing objective
of the agreemen.

Although neither of the two dternative negotiating moddities guarantees full
liberdization of trade in services and is not presumed to do 0 unless this objective is
explicitly set out by members to any given trade agreement, the "top-down" approach
adopted by severd regiond trade agreements provides a great ded of information in a

15 See Bosworth 2001, Low and Mattoo 2000, Mattoo 1997
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transparent form on the exigting barriers to trade in services (non-conforming measures),

thus facilitating knowledge of foreign markets by national service providers.

In NAFTA, as in the CER and in severd other bilaterd free trade agreements in
the Ada Pacific region, a ‘negdive lit’ agpproach to liberdization has been adopted.
Members have been required to document al measures that did not fulfil nationd
treetment and other basic obligations of the agreement. This gpproach to liberdization
saved to force a ussful didogue between the trade negotiating community and the
regulatory community on the optimdity of domestic regulatory regimes. When there was
ggnificat evidence of redrictive measures, regulators were asked sSmple questions —
when was the measure late used? What was its objective? And are there dternative ways
of achieving the objective? This process has proved to generate a very useful exchange of

views and to improve the design and gpplication of regulations.

Even without adopting a ‘negaive lid® approach to services liberaization,
trangparency could be enhanced in services agreements if members compile and circulate
“trangparency” ligs containing a non-binding description of measures redricting services
trade. Such lists could provide a means to compare respective gpproaches to regulation,
0 that where consderable commondity exists, common ways of lessening the redrictive
effects of these regulations could be devised. Documenting the kinds of practices that are
maintaned in APEC economies through the effective use of the dectronic IAPs format
agreed for services would go a long ways towards helping to bring about a more
trangparent environment for regulatory intervertion in services sectors.'®

V. Ways to Ensure Transparency

What is the mog effective mechanism to ensure regulatory trangparency? With
respect to the normative content of services agreements as opposed to the modaity
chosen for carying out liberdization, legd provisons should ensure that the need for an
open, eadly accessble and effective sysem is put in place to make information on
regulations affecting trade in services avalable to sarvice providers. It is the exising
regulatory regime that is subject to the trangparency obligation of the legd provisons. It

18 sauve (2001)
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is observed that the effective regulatory trangparency mechanism should operate both as
ex ante as well as ex post regulatory instruments: that is, regulatory trangparency is a
process by which market players can paticipate in the process of desgning new
regulations and regulations can be disclosed and clarified. This section explores means to
enhance regulatory transparency at both stages.

V.1 Design of Regulation

Trangparency in formulating of regulations and policies is associated with
objectives. The economic actors public may be uncertain about the their objectives. A
regulation is trangparent about objective, if the economic actors can accurately judge the
regulator or policy maker’sintentions.

V.1.1 Prior consultation

It is the prior consultation mechanism that provides the public (market players)
with an opportunity to participae in formulating of regulaory ingruments through the
provison of ther comments. The prior consultation mechanism can be composed of two
processes of notice and comments. The key dement for prior consultation is making the
information publicly avalable & an ealy fage — an ealy notice - so as to provide
enough time for public comments. A standard period for the submisson of comments
could be agreed. Both new and amended legidation a the nationd leve as well as that
developed by sub-nationd entities could be subject to comment.

There exigs a prior consultation mechanism a the multilaterd trading system.
The TBT Agreement obliges WTO members to notify proposed or amended laws a an
ealy stage in ther drafting so as to alow reasonable time for other Members, without
discrimination, to make comments in writing. Members should be prepared to discuss
these comments upon request, and take these written comments and the results of these
discussons into account before adopting regulations or procedures for conformity
assessment and publishing them. The TBT Agreement further obliges a member to ensure
that its standardizing bodies which accept the Code of Good Practice attached to the
agreement notify their work programmes so that interested parties can be informed of the

12



dandards they are preparing and can take into account comments received before
findizing these.
Practices of the prior consultation mechanism can be found at the nationd leve as

well. The OECD country reviews (2001) point out the sysematic consultation with the
public that is carried out in saverd APEC economies as per the following:

- Jgpan: Notice and comment procedure has been applied to amos Al
regulatory decisonrmaking since April 1999. The dandard period is one
month.

- Korea Minidries and agencies are obliged to hear the opinion of civic groups
and interested parties through public hearings, notices and any other means,

- Mexico: No comprehnensve lav or government policy exids requiring
consultation. However, consultation exists in some sectors and a wide variety

of types of consultations are used to some extent.

United States. Proposed regulations are published in the Federd Register and
the public generdly must be given a reasonable period of time for comment (usudly a
minimum of 30 days). **

The prior consultation procedure would help to ensure that new or amended
legidation is more approprite to trading conditions and better enforcegble. The
procedure should be practiced in a nondiscriminatory manner. Further, it provides
domegtic and foreign service providers with the opportunity to obtain an advance picture
of regulatory development and modifications, thus enabling them to better understand the
markets with which they trade and comply with their requisites.

V.1.2. Regulatory Impact Andysis

It is observed that the prior consultation mechanism done does not fulfill the
trangparency about objectives, as the mechanism often does not encompass quality

Y Tompson, R. and lida, K (2001), “ Strengthening Regulatory transparency: Insights for the GATS from
the Regulatory Reform Country Reviews’, pp. 105-106, in Trade in Services: Negotiating | ssues and
Approaches, Paris. OECD.
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control mechanism in checking that the regulatory agency made reasonable atempts to
address the comments received. As such, regulatory impact andysis (RIA) can be an
important complimentary mechanism to achieve trangparency about objectives of
regulations and policies. OECD (1997) notes:

“RIA exposes the merits of decisons and the impacts of actions. For this reason,
RIA is in many countries closdy linked to processes of public consultation.
Incorporation of RIA into consultation has enhanced the transparency of
regulatory processes, provided quality control for impact satements, and
improved the information on which decisons are based.”

RIA is widdy practiced by many governments including member nations of
OECD. The basc dements of the RIA can be composed of the issues which is subject to
the need for RIA action, the desired objectives (intentions), dternative options to achieve
the aforementioned objectives and an assessment of impact on economic actors of each
option. 8

Unlike the prior consultation mechanism, it is more dedrable to st out the
principles of RIA and cary out RIA a the nationa level. However, the eements can be
incorporated as horizonta disciplines on domedic regulations a the multilatera or
regional leves. This would asss the process of the objective and necessty tedt:
contribution to the assessment of whether measures affecting services trade are based on
objective and transparent criteria, and unnecessarily trade-distortive or trade-redtrictive,
i.e. the ‘necessity’ criterion set out in Article V1.4, *°

Aforementioned the two mechaniams of the prior consultation and RIA would
contribute to minimize the discretion of regulators or policy makers and to ensure the
benefit of regulations outweigh costs.

V.2. Dissemination of Regulation

Regulations that are dready implemented can be disseminaied via means of
publication, establishment of interactive enquiry points, and condruction of centra

18 Findlay and Kim (forthcoming); Office of Regulatory Review, Australia (1998).
19 The idea of combining transparency and necessity was proposed at the WTO by the EC (May 2001),
“Domestic regulation: Necessity and Transparency”, WTO S/WPDR/W/14.
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coding sysem, dl of which can be caried out both a the multilaterd, regiona or
nationd levels

V.2.1 Publication

Once designed through the processes of the prior consultation and regulaory
impact andyss, they ought to be disclosed to the public. The current WTO requirements
in the GATS for publication of measures affecting trade in services (Article 111) are less
exigent than disciplines in other WTO agreements such as those on Technicd Barriers to
Trade and Sanitary and Phytosanitary Measures. The requirements of Article Il of the
GATS do not mandate or indeed even encourage WTO members to make available for
advance comment the texts of new laws regulaions and adminidrative guiddines or
amendments to exising ones prior to their publication. There is therefore no effective
means for interested service providers to voice their opinions on the shape of such laws
and regulations, though they may be the ones specificdly targeted in terms of necessary
compliance.

The GATS does not dlow for foreign service providers to become acquainted
with the text of new or amended laws and regulations, as there is no need to publish such
measures until the date on which they become effective. Likewise, the GATS does not
contain any provisons requiring the scope for review by an independent body of the
goplication of such measures in its Article Il provisons on trangparency (though this is
one of the requirements of paragraph 2(a) of GATS Article VI on Domestic Regulation
that is currently being reviewed in the ongoing negotiations).

Explanation of the rationd or judification of al measures affecting services trade
should be published as well. GATS Article VI:4 requires that such measures be necessary
for achieving the policy objectives and for ensuring the qudity of the sarvice
Trangparent explanation of the raionde or judification of the measures demondrates
whether they are necessary and whether they are the least trade redtrictive options to
enure the given objectives. Greater trangparency in this sense could thereby help in
avoiding services trade disputes.

15



Additiondly, a government may dso assg in fadlitating trangparency through
the publication of a summary of domedtic legidation, where it is written in a complicated
fashion and in difficult legd terms Such summaries would provide services suppliers
with a clear understanding of whether they are exempted from or subject to certain

measures, thus fostering economic efficiency in services trade.

As dated earlier, publication of measures affecting services trade would play a
maor role in boogsing competition and efficiency in savices trade, especidly in
government procurement of sarvices. Services ae the largest category of public
purchases in mary countries where governments outsource these to the private sector.?’
In the bidding process efficiency would be increased through ‘ex ante¢ and ‘ex post’
publications. In tendering procedures (ex ante), as dipulated in the WTO Government
Procurement Agreement, a government should publish a lig of qudified suppliers,
whether domegtic or foreign, to whom it must give equa opportunity to bid. It should
aso publish specific procedures and criteria for the procurement process so that potentia
bidders have access to the same information. In order to keep the procurement efficient
(ex pogt), the government should establish independent regulatory bodies to audit the

winner's business practices and publish the audits**

An essentid aspect of the publication of rdevant rules, regulations, and
adminidrative procedures is that such publication be caried out in a timey manner.
Officia publications and web stes should be updated on a regular bass as wdl to reflect
changes and amendments. A newdetter would be a good example for such periodic

updates.
V.2.2 Notification

Notification of the introduction of any news laws, regulations or administraive
guiddines that ggnificantly affect trade in sarvices, or any changes to exising ones, is
aso a requirement of GATS Article Il as stated earlier. It should be pointed out that
under the GATS, as in the case of regiond trade arrangements in the APEC region, it is

20 Eyenett and Hoekman, “Government procurement of services and multilateral disciplines’, 2000.
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not necessxy to notify dl exiging legidation affecting trade in services, but rather only
new or amended legidation which dgnificantly affects trade in services covered by a
member's specific commitments under the GATS??  This is to lessen the administrative
burden of such a requirement. Notification of new or amended legidation should idedly
be accompanied by the text of such legidation, dthough thisis not a requirement.

However an obligation for notification of new or amended laws and regulations,
egpecidly new legidation, is being actively discussed, in conjunction with the prior
consultations mechanism dravn from the TBT agreement, in the GATS Working Party
on Domegtic Regulation.

V.2.3 National Enquiry Points

Perhgps the most serious deficiency at present of the trangparency mechanisms,
however, is the functioning of nationd enquiry points. It is a broadly-hdd view of
sarvices experts that the present system of enquiry points under the GATS is not working
well. Though st out as one of the three means to fulfill the trangparency requirements of
Article 1lI, the way in which the enquiry point sysem has been designed means that it is
for al practical purposes not being used.

Discusson with sarvice industry companies as wdl as with government services
officids reveds that WTO members do not make use of the enquiry points, though many
members have notified these to the WTO and though they are dso available on the WTO
web dte. Two explanations might be suggested for this clearly unsatisfactory Stuation.

Fird, it is the private sector that trade services, not the government, yet the
enquiry points under the GATS have been st up for access by governments only.
Actua service providers — dther individuds or firms — with a direct interest in obtaining

21 Realizing the important role of transparency in the area, the 1996 Singapore WTO Ministerial
Conference established a multilateral work programme on transparency in government procurement for
oods.
2 a Inthe NAFTA and Canada/Chile agreements, parties must notify all existing discriminatory aswell as
non-discriminatory quantitative restrictions affecting service providers as part of the treaty obligations.
b. Up to 2000, 135 netificationsto the WTO Council for Trade in Services have been made: 17
notifications under Art. V(Economic Integration); 4 under Art. XXVII (K)(ii) (Definition); 33 under Art.
V11:4 (Recognition); and 79 under Art. 111:3 (Transparency, notification of the introduction of any new or
any amended legislation).
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this information to access foreign markets are not alowed to make use of the enquiry

points.

Second, the broad-based nature of service activities means that severd different
sectors are involved in the provision of services a the nationd levd. The WTO has
developed an indicative list of 11 maor service sectors and 154 sub-sectors for purposes
of the negotiaions (GNSW/120). This implies that severd different government
minidries and/or agencies have competence over activities as diverse as banking,
insurance, securities markets, telecommunications, trangport, digtribution, educetion,
hedth, and environmenta services, among others. All regulated service sectors will be
under a government body responsble for both developing and implementing such
regulations. In the case of professond services, various professona associations serve
as the repostory of information on the degree and competence requirements necessary to

be able to exercise the professon at the nationd and/or state/provincid level.

The above two factors combined have resulted in a system that, dthough designed
to enhance trangparency, is neither timely, nor directed of use to those interested parties.
One dngle nationd enquiry point will not in the large mgority of cases have the
information or expertise necessary to meet the needs of those third parties requesting
such information on a given service activity. The enquiry point representative in question
will therefore need to consult with the appropriate ministry or professond association in
order to respond to the request. For an individua or private firm to use the enquiry point
gystem, it mugt first be aware of its exigence, then address its request for information on
a specific service sector abroad to its own government, who must in turn request this
information of the government body desgnated as the enquiry point in the foreign
market. Clearly such a procedure is cumbersome at best, irrdlevant at worst.

The gspecidized and highly diversfied nature of service activities means that a
different dtructure for a system of enquiry points would prove more helpful to meet the
objectives of transparency and provison of information. Such notifications could be
expanded to devolve responghility for the notifications of new and amended laws,
reguldions, and adminidretive guiddines to each of those minidries or reevant bodies
within each economy responsble for the service activity in question.
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Development of such an expanded list of enquiry points on a nationd basis would
adso permit the enhanced interaction of these bodies and service associations, which itsdlf
would fecilitate the cregtion of nationd Coditions of Services Indudries  These
coditions would be very hdpful to the development of a services agreement at the
regiond levd, particularly when sector- specific expertise will be required.

V.2.4 Central Registry System

An dterndtive to the establishment of enquiry points is to create web dtes that are
interactive and coordinate with naiona enquiry points to provide information on bariers
to trade in services. The interaction and coordination between the websites and enquiry
points could be immensdy fecilitated by edtablishing a central registry sysem containing
information on actud regulaions®  All measures affecting services trade a the nationd
and sub-national levels could be included in the database which could be accessed
through the centra registry and provided upon request.

The question on the cregtion of the centrd regisdry sysem arises around its
feadhility in practice because it involves possbly an immense finendd and humaen
capita costs®* The answer could depend on the size and development of an economy. If
a govenment has reaivey a smdl dze of economy, it is likdy tha it has less
complicated and less amount of regulations than a bgger sze of economy and thus that it
would be redively easy to creste a centrd regidry sysem. If a government is highly
equipped with technological and economical development, it would be much esser for it
to create the registry than other government with a wesk technologica and economica
background. When a government has a large territory, it may be possble to establish the
central registry at each date or provincid level. Canada, for ingance, has carried out the
on-line regidry of reguldions a the provincid level. The regidry of regulations was
created in 1977 by the Regulations Act (R.S.N.S 1989, Chapter 393), and is part of legal
savices divison of Depatment of Justice Responsble offices a the dae leved ae in
charge of filing and recording regulations and publishing them in the bi-weekly issues of

23 OECD TD/TC/WP (99)43/FINAL, “Strengthening Regul atory Transparency: Insights for the GATS
from the Regulatory Reform Country Review”, 12 April 2000.
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the Royd Gazette that is dectronicaly avalable a the webdste The duties of the
Regidry adso include the indexing and consolidetion of dl exiging regulaions a the date

level. 2°

An interactive central registry sysem could prove more effective and beneficid
than the establishment of enquiry points because the function of an enquiry point depends
on being able to access relevant regulations through appropriate coordination between
regulatory authorities and the enquiry point, while this coordination would be ensured
through a sysematic organizetion of such information in a centrd registry. Additiondly,
a centra regisry could prove more effective than enquiry points when foreign service
providers are dlowed to have direct access to the registry to request information on

sarvice regulationsin that particular market.
V.3 Sector-Specific Transparency Requirements

Some sector-specific  trangparency  requirement  provisons exis  in both
multilaterd indruments such as the WTO Tdecommunicetions Reference Pgper and the
WTO Disciplines on Accountancy.?® At the regiona level there are dso some sector-
specific transparency disciplines contained in specific chapters of the agreements.  For
example, there are trangparency provisons contained in the financid services chapter of
NAFTA and in other free trade agreements that dipulate the following: &) publication of
measures dfecting financid services, b) avalability of regulatory requirements, ¢) report
on the dtuation of application request; d) adoption of adminidrative resolution with
regard to a complete request for investment in a financiad inditution or for a lender of
financid cross-border services of another country; and €) the right not to disclose
confidentid  information. Such  sector-specific  trangparency  provisons may  prove
extremely useful because regulatory practices can vary among services sectors.  One of
the papers prepared under the Menu of Options project, Phase 111, considers the benefits
of devdoping a horizonta gpproach and provisons for regulatory trangparency with

24 During the discussion of this paper at the GOS meeting held on 17-18 February, 2001, APEC member
economies expressed their concern on the feasibility of the central registry systemin practice.

25 \Web sites of such registry at the state level are http://198.166.215.5/just/regul ations/ (Nova Scotia), and
http://inter.gov.nb.ca/justice/asrlste.htm (New Brunswick), for instance.
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those of developing various sector-specific agreements with transparency provisions
included.

VI.  Revealed Regulatory Transparency within the APEC: E-IAPs

In the context of the APEC, there has been dgnificant progress in improving
regultory transparency in sarvices by means of publication of eectronic Individua
Action Plans (e-|APs) that have been in active since November 2000.2” The e-IAPs in
srvices inform market access requirments’® on the 13 services sectors (business,
communications,  condructions,  finance,  didribution,  education,  environmen,
recregtiond and sports, tourism, hedth, transport, energy, and others) by member
economies. It should be noted that the coverage of the services sectors in the APEC e
IAPs is broader by including energy sector than in the WTO GATS which does not cover
the sector.

The elAPs cover not only current market access requirments but also measures to
be implemented in the future by sector. The latter is Smlar to the pre-commitment
mechanism of the basc tdecom services of the GATS. By dipulaiing future mesusres,
the e-1APs creat accountability and predictability.

A noble aspect of the APEC elAP is that it provides contact points. The contact
points are on a sectord bass and accessible by the public - any individuds, services
providers, policy makers and governments. This is vaue-added, taking into account that
the enquiry points set out under the WTO are generdly, except a few cases, a single
centrd enquiry point and not accessible by the public. The sectord elAP and the sector-

%6 please see Annex for the provisions on Transparency in the Reference paper on the Basic
Telecommunications and in the Disciplines on the Accountancy Sector.

2" The elAPs are accesible by all interested parties and can be browsed from the APEC
e-|AP web site, http://www.apecsec.org.sg.

28 guch as policies, laws, regulations, administrative rulings, licensing, certification, qualification and
registration requirements, technical regulations, standards, guidelines, procedures and practices relating to
tradein services.
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based contact points can be interactive. This would reduce the lag time between enquirers

and information providers.

| mprovement of E-I APs

The publication of elAPs by APEC member economies is a very effective way to
ensure regulatory trangparency. In order to feciliate the e-lAPs, it is dedrable that
member economies fill in and submit the IAPs in a condsent and timey manner, and
upload them to the web ste. When policies are changed, member economies should be
able to access the web ste and update the changes as early as possible. Tthis would result
in a same effect as the natification requirement as dipulated in the WTO. On the other
hand, it would go beyond the WTO natification requirement by the ingantaneous update

on the web dte.

With a view to fadlitating the contact points interactive with the e-1APs, it is
recommended that adl APEC member economies provide the sector-based contact points.
The contact points shal be more enhanced and centrdized if the contact points of the
APEC professional services directory that was a deliverable of the APEC GOS would be
linked to the sector-based contact points. It will increase the effectiveness of the contact

pointsin services.

The expanded lig of contact points on a nationa bass would enhance the
interaction of government bodies, professona bodies, and service business associations.
Taking into account that the services busness associations have an in-depth knowledge
on business regulations, it is vauable to create naiond coditions of services indudries.
The nationd codition of services indudtries would have an important role to play in
provison of regulaions as wdl as in contributing to designing economicaly efficient

regulations.

Once having a centra regidry sysem ready and making it eectronicdly avaladle
— udng web dites, a member economy may link the web ste to the elAPs by sector. It is
observed that when dipulating regulations in a sector, some member economies link the

regulations to a relevant web gSte that contain more detided information. This manner can
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be adopted for the linkage between e-IAPs and the centrd registry system. This would
make the e-1APs more complete towards the regulatory transparency within the APEC.

In tems of filling in e-IAPs, it is obsarved that the information criteria varies by
member economy. It is because the current e-IAPs format fails to set out a uniform
format. For example, some economies provide informaiton by mode of supply, while

some do not. It would be more effective if a harmonized format would be devel oped.

In order to further enhance trangparency, member economies may dso include a
description of any regulatory measures that have a horizontal effect on dl services sectors
which will enhance predictability of the maket. If the e lAP can be filled in and
submitted annualy in a complete form and maintaned up-to-date, this will be the best
practice in the regulatory transparency.

In order to improve e-lAPs, some member economies may be in a need for
technicdl assdance and capacity building in completing the e-lAPs. The capacity
building and technicd assstance could be provided by private sector (who will be the
mgor beneficiary of the regulaory trangparency), interndiona inditutions, or individua
governments. If this exercise were accomplished, the APEC would be a leader in the area

of regulatory transparency.

Regulatory trangparency can be beneficid to al member economies. Enhanced
transparency that would be achieved by means of completeing e-1APs will fadlitate the
onging WTO savices negotigtions.  The completed e IAPs would inform member
economies where and what type of regulations stand in their respective economy. This
reedily avaidble informaiton on regulaion will hep member economies to question why
the regulations are necessary and what their objectives are, as observed a the NAFTA
negotictions. The awaness will equip member economies with effecitive liberdization in
sarvices how to liberdize and what to liberdize.

Trangparency can be viewed as a additional adminigrative burden to member
economies. E-IAPs uses the advent of new technology, internet and is designed to
minimize the cods of transparency. Neverthdess there is a need for the technica
assisance and cgpacity building in this area, such as collecting dl regulaions over the
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thirteen sectors a both nationd and sub-naitona levels and cresting centrd registry
system. Member econmomes should work together so that the benefits of transparency
via elAPs outweigh the cods. Trangparent regulatory system within the APEC will
probably improve investment, productivity and the APEC economy asawhole.
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ANNEXI: Sectoral Provisons on Transparency

. Reference Paper of the WTO Agreement on Basic Telecommunications.

Provison on a timely bass to other services suppliers of technicd informetion
about essentid facilities and commercidly relevant information necessary for
the provison of services

Procedures for interconnection must be publicly avallable and mgor suppliers
shdl make publicly avalable ether ther interconnection agreements or a

reference interconnection agreement.

Universal sarvice obligations shdl be adminisered in a transparency, nor:
discriminaiory and competitively neutrd manner and shdl not be more
burdensome than necessary.

Licensng requirements shdl be publidy available and reasons for denid of a
license are to be made available to an gpplicant on request.

Any procedures for the alocation and use of scarce resources will be carried
out in an objective, timely, trangparent and non-discriminatory manner.

II. The Disciplines on Domestic Regulation in the Accountancy Sector (1998,
WTO S/L/64)

Members shdl make publicly avaladle, or shdl ensure that their competent
authorities make publicly avalable, including through the enquiry and contact
points.

Where applicable, information describing the activities and professond titles

which are regulated or which must comply with specific technica standards.

Requirements and procedures to obtain, renew or retan any licenses or
professond qudifications and the compeent authorities monitoring

arrangements for ensuring compliance.
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Information on technica standards.

Upon request, confirmation that a particular professond or firm is licensed to
practice within their jurisdiction.

Members shal inform another Member, upon request, of the rationale behind

domestic regulatory measures.

Details of procedures for the review of adminidrative decisons, as provided
for by Artide VI:2 of the GATS, shdl be made public, including the
prescribed time-limits, if any, for requesting such areview.



Economy
Argentina
Brazil

Chile

China
Chinese Taipei
Colombia
Czech Republic
Ecuador
Egypt
Greece
Guatemala
Hong Kong
Hungary
India
Indonesia
Israel

Italy

Japan
Kenya
Lithuania
Mexico
Pakistan
Peru

Poland
Romania
Russia
Singapore
South Africa
South Korea
Thailand
Turkey

UK

Uruguay
USA
Venezuela

Notes:

ANNEX2: Opacity I ndex

The Effects of Opacity

Opacity Risk Premium

O-Factor Tax-Equivaent (%) (Basis Paints)
61 25 639
61 25 645
36 5 3

87 46 1316
61 2 640
60 2 632
71 33 899
68 31 826
58 23 572
57 22 557
65 28 749
45 12 233
50 17 370
64 28 719
75 37 1,010
53 19 438
48 15 312
60 2 629
69 K74 848
58 23 584
48 15 308
62 26 674
58 23 563
64 28 724
71 A 915
84 43 1,225
29 0* o
60 24 612
73 35 967
67 30 801
74 36 982
38 7 63
53 19 452
36 5 o
63 27 712

O-Factor isthe score of an economy based on the survey responses. High numbers indicate a high degree
of opacity and low numbersindicate alow degree of opacity.

Tax Equivalent shows the effect of opacity when viewed asif it imposes a hidden tax. For example, the
number 30 indicates that opacity in that economy is equivalent to levying an additional 30-percent

corporate income tax.

Risk Premiumindicates the increased cost of borrowing faced by economies due to opacity, expressed in
basis points (100 basis points = one percentage point). On average, economies with more opacity tend to
have to pay a higher interest rate on the debt they issue. For example, a score of 900 would indicate that
economies need to pay international investors an extra9 percent on their sovereign debt due to opacity.
Some opacity premiumsin this tabulation are higher than the actual interest rate at which the corresponding
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economy is able to borrow. This apparent anomaly, discussed on p. 20, is explained by certain capital
markets dynamics and by hidden subsidies.

* Where zero (0) isreported in the table, that economy served as the benchmark level of opacity for the
calculations.

Source: PricewaterhouseCoopers, (2001)
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